NperyieiHu paj
noctaBibeH: 06. 09. 2024.

npuxBaheH 3a o0jaBpuBame: 03. 10. 2024.
YK 343.2.01

Hp 3npasko [PYJUR*
TEOPUJCKHW KOHLIEIITH O LIUJBEBUMA M CBPCU KAXKIbABAIA'
Ancrpakr

TeopeTckn KOHLENTH O LMU/bEBMMAa M CBPCH KaXkKibaBama YUYWHMJIAla KPUBUYHUX
JieNa jaBjbajy ce joll KOJ aHTHYKWX MHCIWIAla W TpeJCcTaBibajy NMUTama Koja M JaHac
oKynupajy caBpeMeHy ¢unozodujy, ¢uiaozodujy npaBa, KpMBUUHO IpaBoO, MEHOJIOTH]Y,
COLIMOJIOTH]Y W Apyre Hayke. Mako cy y ocHOBM muTama ¢uino3odckor Kapakrepa, Teopuje
0 LMJbEBMMA U CBPCH KaKhaBatba MMajy IMPEeKTHY MMIUTMKALM]y Y HOpMaTuBHOj cepu jep
npeosialyjyhu TeopeTcku JAMCKYpC TOCTaje OCHOBA KaXkmhaBara, a LWb M CBpXa
MPOKJIaMOBaHU cTaBOBUMa ojpehieHe Teopuje (Teopuja) mocrajy OCHOBHA Ka3HEHE peakliivje
Ha KpUMMHAIHO TOHamame. M3 Tor pasiora Bp;io je BaKHO pa3yMeTH OCHOBHE MOCTaBKe
yuerma 1 TeopHja 0 IMJbeBUMa 1 CBPCH Ka)XKFbaBama, TOMHHAHTHUM yUuerhruMa y YIOpeaHOM
npaBy M Ppa3sHOBPCHOCTM MNPOKJIAMOBaHUX LMJ/bEBA, W3YYaBaHUX Yy LMY yTBphUBama
JIeTIOTBOPHOCTH y CTIpevaBamy BpLICHa KPUBUYHUX JIeNa, CMambeby CTONa KpUMUHAIUTETa
W 3alITUTH JPYIITBA OJf KPUMHMHAIHOT TMOHAIama. Y HajAMPeKTHHjOj BEe3M ca MHUTamuMa
MJbEBa M CBpPXe KaKihaBarhba Hajase ce MuTama M o0jallmher-a OCHOBA TMpaBa JpKaBe Ja
Kaxmbapa (ius puniendi) jep je, y HajBehoj Mepw, omnpeae/buBame 3a jelaH KOHIIENT
o0jaiimerba OCHOBA MpaBa JApXaBe Ja Ka3HU yCMepaBaso LENOKyNaH AMCKYPC TEOPEeTCKUX
o0jammera LJbeBa M CBpXe KakibaBama. Mneja aytopa y oBom pany je na mpeiactaBu
OCHOBHE TMOCTABKE AalCOJyTHUX (PETPUOYTUBHUX), PENATUBHUX (YTHUIMTAPUCTUUKUX) U
MELIOBUTHUX TEOpHja O LMJbEBUMA M CBPCH Ka3HM Kako OM ce, y CaBpeMEHOM INepuoly U
npel CaBpeMEHMM M3a30BMMa, jeJHOCTaBHMje pasymena Hieja O KOMIUIEKCHO],
MOJUBANICHTHO], PYHKIUjH U MPUPOIH Ka3HE, MITO je Of MOCeOHOT 3Ha4aja 3a pa3yMeBarbe
noTeHuMjaHe eUKaCHOCTH Y Cy30Mjaby U KOHTPOJIW KpUMUHAJIUTETA.

* Banpenuu npodecop, Yuusep3uteT y [IpuintuHu ca npuBpeMmeHMM ceauinteM Yy KocoBckoj
Mutposuuy, [Tpasau dakynrer, Pemybnuka Cpouja, zdravko.grujic@pr.ac.rs, ORCID: 0000-0001-
7433-1468.

! Pan je HAacrtao kao pesyiTarT UCTPAKUBAHA HA CAMOCTAJIHOM HAyYHO-UCTPAKUBAYKOM MPOJEKTY
“TlpaBuu nopenak CpOuje n akTyenHu MehyHapomHu W permoHanHu npoueck” [paBHor dakynrtera
Yuusep3urera y [Ipuiutunu ca npuBpeMeHuM cenuiuteM y KocoBckoj Mutposuum 3a nepron 2022-
2024. Pax npencTasiba pe3ynTaT UCTpaXUBamba Koje GiuHaHCHpa MUHHUCTapCTBO HAayKe, TEXHOJNOMIKOT
pa3Boja 1 nHoBanyja (EBunenunonu 6poj yrosopa 451-03-65/2024-03/200254 oxn 5. dpebpyapa 2024.
TONMHE).
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KJ'bque pedan: Teopuje 0 UUJbY KaXKmaBama, HWJb KaXKbhaBakbad, CBpXa Ka3HHU
1. YBO/J]

JlBa OCHOBHa MEHOJIOMIKA MUTaba, GUI030(CKOr KapaKTepa, Be3aHa 3a KaKibaBarbe
YUMHHUIAlAa KPUBUUYHHUX JieNa TPe/ICTaBbajy OHa Koja ce OJIHOCE Ha OCHOB MpaBa JpikaBe Ja
KaXkmhaBama (ius puniendi) U Ha 1MIbEBE U CBPXY KaXKHbaBarba, OJHOCHO MPUMEHY Kas3HH.
Vkonuko Ou ce penedMHUCaNo MPBO MUTake O OCHOBY MpaBa JpiKaBe Ja KaXmbaBa OHO Ou
MOTJI0, jeJHOCTaBHHUje, Jia TJack: Ha OCHOBY uera JIp)KaBa KaKimhaBa YYMHUOLE KPUBHYHUX
nena? YKOJIMKO OM ce Ha UCTU HAYMH MOCTABUJIO MUTame 1IUJba U CBPXE KaXKihaBa OHO OU ce
MorJjio GopMynucaTy Ha ciiefefin HauuH: 3al0TO Ap)KaBa KaXrbhapa, [ITa JIPYIITBO JKelH Jia
MOCTUIHE MPOMUCHBAKbEM U NMPUMEHOM Ka3zHu? Jlakiie, Ha OCHOBY uera JipJkaBa KayKkbaBa U
3alITO Ka)XKibaBa YUMHHUOLIE KPUBUUHMX Jena, Npe/cTaBibajy [iBa OCHOBHA MUTamba Ha Koja
cy OpojHu ¢unozodpu 1 MUCIMOLM MOKYIATIH Jia 1ajy CBOj OATOBOP M M3HECY apryMeHTe y
npunor comncreeHe Tesze. OBa muTama M Jabe MHTpUrHpajy ¢uiosode, coumonore,
NpaBHUKE, MEHOJIOre KOjU TOKYUIaBajy Ja Mpy)ke aJeKBaTaH OJroBOp Ha OBa, Y OCHOBM
¢unozodeka nuTama.

Pasnuunra pa3muilubama, Wjeje, CTABOBU M apryMeHTH ¢uio3oda M MHUCIHOLA
KpO3 UCTOPHjy O OCHOBY TIpaBa Jip>kaBe Ha KakmaBare (ius puniendi), omHOCHO objaintmbermna
OCHOBA TpaBa Ha KaKbhaBame, rpynucaHa cy y BUllle Pa3IMUMTUX TEOPUjCKUX KOHIemnara.
Mebhy wmuma cy uaeanuctuuke (Meradusnyke) TeopHje, NpeMa KojuMa OCHOB IMpaBa Ha
Ka)KibaBame NPorcTHYE U3 OOKaHCKe MpaBje, MOpaiHe MpaBjie U 3aKOHCKe TpaBe, TeopHje
JpYUITBEHOT YTOBOpa, PaBHE TEOPHje U COLIMOJIOIIKE TeopHje.

Y oBOM papny, MpencTaBbajy Ce OCHOBHE TeOpHje Koje oOjallmaBajy LUJbEBE W
CBpXYy Kaxmaramwa. OBe TeopHje ce, npemMa 3ajeIHIYKOM TEOPUjCKOM JHCKYPCY, Y OCHOBH
Jie7ie Ha: arcoiyTHe (peTpuOYTHBHE) Teopuje, peliaTHBHe (yTUIMTAPUCTUYKE) TeopHje U
SKJICKTHUKe (MEIIOBUTE) TEOpHje.

[TocMaTpaHo y OKBUpY 1IENIOKYIHE UCTOpHUje KaXihaBama, He CMEMO U3TYOUTH U3
BUJIA JIa je peTpUOYTHBHHM KOHLIENT KaXKHhaBama JOMWHAHTAH TOTOBO LIEJIOKYMAaH Mepuoj
KaXrhaBama JIOK YTHIUTAPUCTHUKE WJeje OCTBApYjy 3HAYajHUjy YJIOTY y TOCIeImba JBa,
OJJHOCHO mMoHajBuLIe y XX Beky. Omer, He CMeMO 3aHeMapUTH YWHEHULY Ja MOCIe/Hhe
JIeleHKje JBaJeceTOr BeKa KapaKTepulle 3a0KpeT Ka HOBOM peTpUOYTHBU3MY MpeMa
YUMHHOLIMMA HAJTeKMX KPUBMYHMX JeNa C jeJHe CTpaHe, W INUPCHE alTepHaTHBHOT
NpUCTyNa npeMa Y4YMHUOLMMA JIAKIIMX KPUBUYHUX Jejia, C Jpyre. Y muUTawy je
creuuduyaH CcykoO (WM eKJEeKTULIM3aM) pa3lMuyUTUX KOHILernara, Koju Y3 HuJeje
MyHWTWBU3MA, TPEeBEHIIHje, pecollrjaiu3aiyje, CollUjalHe peuHTerpalyje M aaanTaiuje,
obernexaBa caBpeMEHH KOHLENT KaXmaparba y BeNWHU pa3BHjeHUX KPUBUYHOMPABHHUX
cuctema (I'pyjuh, 2023, 71-94).
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2. ATIICOJIYTHE (PETPUBYTUBHE) TEOPUIJE

ArnconyTHe, peTpuOyTHBHE, TeopHje KaxmaBawka Cy [0 TpeMa KOHLENTy |
tdunozodckum objammermbUMa  HajloBe3aHHWje 33 UICATUCTHUKUM  (MeTapU3NUKUM)
TeoprjamMa 0 OCHOBY TIpaBa Ha KaxKmaBame jep, nonasehin on1 ujeje 3aJ0B0JbeHba ancoilyTHe
npapje (00KaHCKe, MOpaliHE WJIM 3aKOHCKE), UWJb U CBPXY KaxKkaBara BUJE y OJAMa3iu
(ocBeTH) mpemMa YUMHHWOLY KPWBHYHOT Jejia U HeroBOM HCTallTarmy (HaHOUICHE MaTHe
300r 372 KOje je YYMHHO M3BplIeHmeM Jena). [Ipema OCHOBHOM KOHLENTY amrcolyTHHX
Teopuja, OAMasla M WCMallTake Cy OCHOBHM LMJb M CBpXa KaXKmbaBama jep ce mpema
YUMHHOLLY KPMBHUYHOT Jiejla Ka3Ha MpUMembyje 3aTo IITO je M3BPUIMO KPUBMYHO JIEN0 —
PETPOCTIEKTHBHO, 300T YUYHMI-EHOT 371a, a He jAa yOyayhe He OM BpuIMO KpWUBHYHA Jena.
KasHom ce Bpaha 3710 yuuHuoOlly 300r KpMBMYHOT Jejia KOje je M3BPLIMO U TUME ce
3a710BOJbaBa MPUHIIMII aricoNyTHE MpaBJe.

Nneja onmaszne W ucnamTamka YYMHHOLA KPUBMYHOT JieNla yjeJJHO 3HauM Ja ce
HaHOIIIEHEeM 3J1a 3BPIINOILY OCTBapyje CBpXa KaKmhaBarba, 1 Ja je Ka3Ha, PaKTHIHO, cama
ceOu b, YKOIMKO OW ce mocMmarpala OCHOBHA CBpXa U LWJb KaxihaBama MpeMa KOHLENTY
arcoMyTHUX TeopHja, OHAa OM 0JMa3/a W KCHallTame 03HayaBajild IWJb Ka3He KOjoM ce He
e OCTBapUTH HHMKakaB edekar ycmepeH ka Oynyhem moHamamy yunHuoua, Beh na ce
M3BpLIMIAL K&XKbaBa CKIBYYMBO 300T KPUBUYHOT JieNa Koje je YIMHHO.

Y TOM KOHTEKCTY, Ka3Ha ce, HaBOAU Ce€ y JIMTepaTypu, He TPEeTUpa Kao CPeACTBO
KojuM ce Hewro y OyayhHocTu sxenu mnoctuliv, HampoTWUB, OHa je OpHjeHTHUCaHa Ha
MpouuiocT (KPUBHYHO JEJI0) W CajalllibocT KpuBLA (TaTma). Pamwo kasHe je cama
YHeHUIA U3BpLICHa KPUBUYHOT JieNa, a He HeKW LMJbeBU OyayhHocTH 1TO je u3pakeHo
(dopmynom: punitum quia peccatum est (KaxxepaBa ce 3aTo IITO ce 3TPElInIio, a He 3aTO0 Ja ce
He O rpemmno). Jlaknie, ogMasza je CyIITHHA Ka3He, Mope]] Tora OHa je U HbeH LIb, 3HAUu
— KasHa je cama ce0M LUJb, 2 He HEKO CPEJICTBO 3a MOCTH3ame HEKOr JIPyror KOpPUCHHUjer
uuba (Mnahenosuh-Kymuesuh, 1980, 63).

VKOJIMKO ce cXBaTama arcolyTHUX (peTpUOYTHMBHHX) TEeOpHja O LMIbY Ka3HH
MOBEXY 3a WJIEalIMCTUYKUM TeopHjamMa O OCHOBY MpaBa Ha Ka)KmaBare KpO3 KOHLEIT
OCTBapHBama aricoJlyTHe TpaB/ie, OHIa Ce MOXe 3aK/byUWTH Jia ce Mel)y arcoilyTHUM
(peTpuOyTHBHMM) TeopHjama M3/Bajajy: peTpuOyTHUBHA TeopHja OokaHCKe mpasje (mpema
K0jOj] jeé KPHMBHYHO JIeJ0 Tpex, OaMaslia CIyKH 3aJ0BOJbelby OOKaHCKe TpaBle U
3a70BOJbeHbY OOroBa Kpo3 WcMamTame (3a Tpex) YYWHHOLA KpPUBMYHOT Jefa),
peTpubyTHBHA TeopHja MopasiHe Mpapjae (MpeMa Kojoj je CyUITHHA OJMa3/ie OCTBapHBame
MopallHe IMpaBJe, OJHOCHO 3a/lI0BOJbEHE€ MOpaJHE MpaBle Koja je KaTerOpuuKu UMIepaTUB
jep ce mpaBeJHOM OIMa3JIOM M HCMAallTamkeM YCMOCTaB/ba paBHOTEXa M3Mel)y KprBHYHOT
Jefa ¥ Ka3He) M peTprOyTHBHa TeopHja 3aKoHCKe Mpapzae (mpeMa Kojoj cy oamasnia u
ucrailuTambe LWb YCINOCTaB/baha 3aKOHCKE TMpaBjAe jep je 3akoH (npaBo) HapylleH
u3BplIeHeM jena (c1060AHOM BOJbOM YUHMHHOLIA), & jeIMHO Ce MPaBeHOM Ka3HOM Herupa
HEMNpaBo U THUME TIOHOBO YCIOCTaBJba MPaBO (MPaBHU MOPEIAK)).
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MehyTum, MopamMO Ha OBOM MECTy OTBOPUTH MNHUTawe MW JApyrux edexara
(ocTBapuBama MOCpeIHUX 1IMJbEBA U CBPXE KaXKihaBamba) KOju ce, MpemMa peTpudyTHBHOM
KOHILIETITY, OCTBapyjy Kpo3 MPUMEHY Ka3HHW YWjH je 1IMJb 0JMa3[a ¥ MCTallTambe YUHHUOLA.
Hawnme, nmoctoje joinr HajMame MOCpeHa TPU LUJba KOja ce MOCTHKY MPUMEHOM Ka3HU UHju
je IpUMapHU LMJb 0/IMa3/ia M UcTallTamke yunHuoua. To cy oHeMoryhaBamwe M3BpIIMOLA Ja
MOHOBU Jieio (TpajHO WIM TIPUBPEMEHO Yy 3aBUCHOCTH Of TpHUMemeHe TellecHe,
nerpanupajyhe uiam apyre cypose kas3He), oaBpaharme, Kao 1 3aCTpallnBarbe MOTeHIIMjaTHIX
yunHunaga. OBH LIMJBEBU HHUCY, MpeMa OCHOBHHUM OO0jalllb-erbMMa KOHIIENTA arcoNyTHUX
Teopuja, 1e0 CBPXE M LMJbeBa KaKibaBama. AJIM HACTajy Kao MOCJEAWIa OCTBapUBamba
MPUMapHUX 1MJbEBA M CBPXE KayKihaBarba.

VKONMKO WAeja OcCTBapuBama OBWX I[MJbeBa HHjE€ TIPUMapHU  KOHLENT
peTpUOYTHBHUX TEOPHUja O LMJbY U CBPCH Ka3HH, HE MOXE Ce OCIMIOPUTH YM-EHULA Ja Cy Ce,
Kao rocjeulia MpUMeHe CTPOTMX Ka3sHW M CypOBOT HauWMHa HUXOBOT M3BpIIEHA KpO3
JbYJICKY WCTOPHjy, UCTOBPEMEHO OCTBapWBAlM W OBH, MOCPEIHHW, LMibeBU. OHM, MaKo y
OCHOBM TTOBE3aHW Ca M3BPIIEHEM KPUBUYHOT Jiefla Kao YUHUFEHUM 3J10M, KOPECTIOHINpajy
ca 0AMa3[oM M HUCMALUTabeM Kao OCHOBHMM LIMJBEBUMA MOCTABKM PETPUOYTHBHUX TeOpHja
W TIpeACTaB/baj)y HUXOB JIOTMYKM HAacTaBaK W MOCIEAWIY, MaKO, ASIUMHUYHO CMajaajy y
YTANHUTApUCTHYKA 00jallberha [IUJba U CBPXE KaKIbaBarba.

C tum y Be3w, uaeja oHemoryhaBama yuWHHOLIA, 3acTpallvBama W ojppahama
NOTEHLMjalHUX HM3BpIIMALA KPO3 YUECTBOBAalE Yy JABHUM CIEKTAKIMMa M3BpLUCHA
CYPOBUX U CTPOTHX Ka3HH, YCMEpEHE Cy, OUMIJIEAHO, HE MpeMa MPOLIIOCTH U W3BPLUEHOM
neny, Beh mpema OyayhHOCTH U clipeuaBary HOBHX KpMBMYHMX Aena. [locmarpaHo Ha oBaj
HauyMH, oapeheHr LU/EBU KOjU Cy Ce€ OCTBapUMBAIM NPUMEHOM CTPOrMX M CYpOBUX Ka3HU
YWjM je UMb OAMa3aa U MCHallTambe, OUIM cy, OCPEAHO, yCMepeHH U Ka OynyhHoctH, He
MCKJbYYMBO Ka MPOLLUIOCTH.

VKOIMKO ce, WMaK, MCK/bYYMBO OCHOBHE MOCTaBKe peTpuOYTHBHHUX TeopHja
(oaMa3ga W WcHamiTamke) MocMarpajy Ha HauWH MpeACTaBbeH y HAalloj MEHOJIOUIKO]
aUTepaTypu, OHIa OW ce Morja NPUXBATUTH YHWILEHWIA Ja Cy Wb U CBpXa Ipema
aricoJlyTHUM TeopHjama jeIMHO 0JIMa3/ia M MCTAIlTake YYMHHOIIA, Kao U JIa Ce MPEeCcTyIMHUK
Ka)XihaBa MCKJbYYHMBO 300T M3BplIeHOT ena. Ka3Ha je, mocMaTpaHo Ha OBaj Ha4yWH, jeJIMHU
HayMH OCTBapuBarba arcojyTHE MpaBle Kpo3 OAMasly M MChallTamke, U ycMepeHa je,
MCKJbYUYMBO, Ka MPOIIOCTH.

VY nuTepatypy MocToju U ApYradujy MPUCTYITI 00jallbemha peTprOyTHBHHUX TeopHja
0 UMY M CBpcM Kaxkmapawa. Ha npumep, Boaen (Alen Walen) y Crendopaooj
eHuukioneauju ¢unosoduje, MpeacTaBba BUIIE BpcTa peTpUOYTUBU3MA: TMO3UTHUBHU
(Mo3WTHBHA 3aciyra - MPECTYIHUIM MOPATHO 3acly’Xyjy Ka3Hy 3a CBOja KpMBHYHA Jefa),
HeraTWBHM (TIPECTYMHULM I'yOe CBOje TIpaBo Aa He Tprie PONOPLHOHATHY Ka3Hy, alv Ja ce
MO3UTMBHU Pa3jio3u 3a KaKibaBatbe MOpajy M03MBaTH HA HeKa Apyra 100pa Koja ce Ka3HOM
MOCTHXKY, Kao 1ITO cy ojaBpahame UM OHecroco0JbaBame), OrpaHUUEHU PEeTpUOYTUBU3aM
(peTpuOyTHBM3aM  ca  JOJAaTKOM  CKeMTHLM3Ma y  Torjeny  yTBphuBama
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MPONOPLMOHATIHOCTH), KOMYHUKaTUBHU peTpUOyTHBU3aM (TOCTyIawe ca YYHHHOLEM je
ornpaBaaHo paau oaBpahama WM OHecrocobbaBama, WM a Ou ce Jajo oapelheHo 3HaueHe
CYJCKOj] OCYAM), TAIMOHCKM peTpHOYTHBHM3aM (0IMa3[a Kao OATOBOP Ha YUMILEHO 3I10),
PETPOCTIEKTUBHU peTpuOyTUBU3aM (KaKmbaBambe 300r norahaja y MpoIiocTH — U3BpIIEHA
KPUBUYHOT JIeNla), peTpuOyTHBHM3aM Kao cyOiauMupaHa ojamasfna (OocBeTa je TNpuBaTHA
peakmyja, a oJMasja 3aciy)keHa jaBHa peakipja)(A. Walen, 2023).

C pmpyre crpaHe, crieuvuuHy aHaiM3y KOHLENTa peTpuOyTHBM3Ma Kao LUiba M
CBpxe KaxmaBawa mnpeactaBuo je llon Korunrem (John Cottingham), 1978. roaune.
[lpencraBmbajyhu n aHanuszupajyhu fAeBeT pa3iMyMTHX TEOPHMjCKHMX KOHIENara yHyTap
peTpudyTrBU3Ma, ayTop TMOKYyIaBa Aa ce W3jaCHM O TOME KOjU O] M3JIOKEHHX KOHLEeNTa
YUHU pPETpUOYTHBHE TEOpHje KaKmaBama. AyTop ykasyje Aa je jemHa oxa ¢yHKIWja
(bunozoduje je na ce 6opu NMPOTUB JABOCMHMCIEHOCTH M 30pKe, a Ja ce y pachpaBaMa O
OTpaBIaHOCTH Ka3He (MI030pH YMOPHO TOBOPH O ,,peTpUOyUMju™ u ,,peTpuOyTHBHO]
TEOpHju™, 0K je nM3pa3 peTpUOYTHBHHM IOCTA0 TOJMKO HENpeLr3aH M BHUILIerjacaH Ja je
CYMIGHBO JIa JIW BHIIIE cITy>XH KopucHoj cBper (Cottingham, 1979, 238-246).

VY nuTepatypu ce HaBOIM U J]a ce MHOTU ayTOpHU JEKJIapully Kao peTpuOyTUBHUCTH,
anu Ja Hyjae pasnuuure aeduHuLMje peTpruOyTHBU3Ma y OKBUPY KOJUX Ce€ HE youaBa HEKH
3ajelHMUKM eneMeHT. Ha npumep, HeKn ayTopu cMaTpajy /ia je Ka3Ha ornpaBjaHa 3aTo I1ITO
je 3acmyeHa; IpyTrH ayTopy cMaTpajy Ja je Ka3Ha orpaBiaHa Ha OCHOBY YMFbEHHLIE /1A je y
NPOULIOCTH yuukbeH ojjpeheHu mnpecTyr, Mpu YeMy Taj MpecTyn Moxe OWUTH MpeKpliaj
HEKOT MOpallHOT TpaBWia WM Kpliewme 3akoHa. [Ipema Tome, mocraje HEIOBOJBHO jacHO
mTa je To ,,peTpudylpja™ M mra ce noapasymeBa Moj CHHTarMoM ,,peTpUOyTHBHE TeopHje
kazHe" (MuneBcku, 2013, 37-38).

[lonazehn y aHanus3u peTpuOyTHBHHMX TEOpHja OJ €TUMOJIOLIKOI 3HauYeHa H3pasa
peTpuOyTHBHH, JTATUHCKUX M3pa3a re W tribo, MITO ce MOXKe MpPEeBeCTH Kao BPaTWUTH YT,
ocBeTUTH ce (eHr. to pay back), Kotunrem cMaTpa na oBo 3Hauerme Ha HajOOJBM HAuWH
npescTaB/ba 0a3uuHM WM (QyHIaMEeHTallHM CMKcao TepMHMHa peTpuOyuuja. Ha Taj HaunH
yoyaBpa MpBY peTpUOYTUBHY KOHLIETIIM]Y - TEOPHjy Harjate ayra (oaMasje) nmpeMa Kojoj ce
Jionasu 10 0a3MYHOT cMUCTIa peTpuldylHje jep ce MPecTyHUK KaXKibaBarmba Kako OM TiaTHo
3a CBOj MpecTyT (MpK TOMe MaTka KoHcTuTyuIe mnahame nyra) (Munescku, 2013, 37-38).
Jpyra petpuOyTUBHUCTMYKA KOHLEMIMja je Teopuja 3aciyre (desert theory) mpema kojoj
Ka3Ha 100Mja CBOje MOpalHO OMpaBlame Ha OCHOBY TOra MITO je 3acily)keHa M OHa je
ayTeHTHYHa peTpuOyTHBHA Teopwja. Tpeha Teopujcka KOHIEMIHMja je PEeTPOCTIEKTUBHA
Teopuja (retrospectivist theory) koja ce 6a3upa Ha CTaHOBULITY MpeMa KOjeM je KpuieHe
3aKOHa, caMo Mo ce0M, Hy)XaH M JOBOJbAH pPasjior 3a MOPAJHO OMNpapjame KazHe, UaKo
YHEHHUIA JIa je HeIITO W3BPLICHO Y MPOLUIOCTH He Mopa Hy)KHO Jla 3HauM Ja je peakuuja
Ha TO HEWTO peTpUOYTHBHO (WMak, y THTamy jeé peakudja He Kpllee 3aKOHa, He
UCK/bYYMBO Ha PpETPOCHEKTUBHO MoHawawe). Cneaeha KoHuenuuja ce Ha3uBa
peTpUOYTUBHM MUHMMAllM3aM M TpeMa HeMy je KPUBHULA JIOTMYKM Hy)XXaH YCJIOB 3a
KakmbaBame (KpMBHLA OMpaBjaBa KasHy). lIpemMa TeopeTckoMm KOHLENTy peTpuOyTHBHE
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catucakumje (satisfaction theory) yuuHMnam ce KaxmbaBa 3aT0 WITO C€ HETOBUM
Ka)KbaBabeM TOCTHXKE 3al0BOJbEH-E 33 JIpyre, y TOM CMHUCIy Tpeba Ja ce YCIOCTaBM
peuunpouuteT u3Mel)y 31a Koje je HaHeo KPTBU U MAaTHE KOjy TPMU KPO3 HU3BPILCHE Ka3He.
[Ipema dep miej Teopujckoj koHuenuuju (fair play theory) HekakmaBame MpPECTyHUKA je
HEeMoIITeHO (HenpaBelHo) MpeMa OHUMA KOjU ce Y3/piKaBajy W MOIUTYjy MpaBa ApYyrux, na
Jp>KaBa OMpaBJaHo MOCTyMNa KaJa KaXmaBa MPEecTYIHUKA, jep OU OH y CYNpPOTHOM CTeKao
HEeTOIITEeHY TPeTHOCT, OAHOCHO TpouTMpao OM Ha OCHOBY CBOT oj0Wjama jaa ,urpa
MOMITEeHO™ M Ja MOLITYje NpaBa Apyrux. Teopujcku KOHLeNT ymupema (placation theory) je
JIMPEeKTHO Be3aH 3a KaHTOBY TBpImY Aa “4ak v kaja Ou ce rpahaHcko JpyIITBO HA OCHOBY
CarJIaCHOCTH CBHX CBOjHX MPHIIAJHMKA pacnao (Ha npuMep, Kaja Ou HeKH Hapo]| KOjU )KUBU
Ha KaKBOM OCTPBY pellvo Jia ce pasuhe W pacmpiny 1o LEJoM CBeTy), Mopao Ou ce u
nociewby youla Koju ce Hajlasd y 3aTBOpY IMpe TOra CMakHYTH, Kako OM CBaKoI' CHAIIO
OHO WLITO je CBOjUM JielTUMa 3aciy’)XHo, M Ja KPUMBHLA 32 MPOJMBEHY KpB He OM ocTana Ha
Hapoay, KOju Ty Ka3Hy HHje W3BPIINO, jep c€ OH MOXE CMaTpaTH CayuecHHWKOM OBE jaBHE
nospeze npapne.” Ilpema peTprOyTHBHOj KOHIEMIMjM MOHWINTaBama (annulment theory)
00aBe3HM CMO Jia MPECTYIHUKA Ka3HUMO, 3aTO LITO Ce Ha Taj HAYWMH MpecTyla MOHWIITaBa
(aHynupa, Herupa) U MOHOBO YCIOCTaBJba (PECTUTYHILIE) NPEKPLIEHH 3aKOH U TOTaKeHO
npaBo. [locnenma, koHmenmja aeHyHiujanuje (denunciation theory), o6jammaBa ce
TBPIAOM Jla ce “Kpajibe OmnpaBjame OMI0 Koje Ka3He ce He cacToju y TOMe INTO OHa
onspaha, Beh y ToMe mTO je oHa eMdaTHuka ASHYHLUMjalWja 3JI04MHA O] CTpaHe IpYyIITBa
(Dening)” (Cottingham, 1979, npema Munescku, 2013, 37-59).

[TprkazoM pasNUUMTHX KOHLENTa PEeTPUOYTUBUCTUYKUX TEOpUja O LMIBY U CBPCH
Ka)KibaBara MOXKE Ce 3aKJbYUYMTH JIa je ’bMXOBa OCHOBHA TOCTaBKa y 0JIMa3[1 U MCALITakby
YUUHHUOLLY 33 YUYHEEHO 3710, OJIHOCHO W3BpIIEHO JeN0 M jeAMHM HauuH OCTBapUBamba
arniconyTHe mpasze. Mako ce amconyTHe Teopuje MOTy TOCMaTpaTd W Kao pasinyuTe
¢dunosodcke KoHIENIMje peTpuOyTHBM3MA O0OjallibeHe Kpo3 Ujeje Haruiate Jyra,
3aciy’KeHe KasHe, KaXKmhaBarba 32 PeTpPOCHeKTHBHO KpLIeHmhe HOpMe, 33aJ0BOJbera KPTBE U
JPYIITBa, YMUPCHa KaXKHhaBamkeM, MOHUIITABAbA Jiefia U3BPIICHEM Ka3He U JICHYHIIWjalluje
3]I0YMHA OJi CTpaHe APYIITBA, 3ajeIHUUYKH cajpiKaliall aricoJyTHUX TeopHja je, CBaKako,
0/IMa3fia M HCTAIlTame YYMHHOLA Kao MPUMAapHU Wb KaXhaBama 300T H3BPIICHOT
KPUBUYHOT Jiefla U OCTBapHBambe ujeasa arncojyTHe MpaBie.

3. PEJIATUBHE (YTUJIMTAPUCTHUYKE) TEOPUIE

3a pa3nuKy oJi afcoJyTHUX TeopHja O LIWJbY KaXKihaBama KOje ce UecTo MoBe3yjy ca
M/IeTUCTUYKUM TeopHjamMa O OCHOBY MpaBa JpiKaBe Ja KaXmbaBa M Koje Texke 3aJ0BOJberYy
ujeana arcolyTHE TpaBiAe Kpo3 OAMa3ly M HCTallTamke YYMHHOLA KPUBWUYHOT Jena,
pesaTMBHE Teopuje MoJja3e OJ MOTIYHO JApyraudjer KOHUENTa — KaXmaBakhe Koje je
ycMepeHo ka OyayhHOCTHM, a He Ka MpOLUIOCTH, MPOMOBUCale HOBOI LMJba U CBPXE —
MIpeBEHIIMja U 3allTHTa IPYIITBA 0/l KpUMUHAIUTETA.
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KaxxmaBame ce, peMa peJJaTUBHUM TeopHjama, He carjieiaBa Kao oJMas/a y LUbY
3a/10BOJbCHbA MMpaBje, Bei Kao HEelTO KOPUCHO INTO AOMPUHOCH 3alUTUTH JPYIITBA O]
KpuMuHanuteTa. CripeyaBarme KpUMHUHATIWTETA W 3alITUTA JPYIITBA MPEJCTaB/ba OCHOBHU
UWb KaXbaBarma, a Ka3Ha MpeJcTaB/ba KaTeropujy Koja KOpUCTH ApywITBY. 300T uieje
KOPHUCHOCTH, pellaTUBHE TEOpHje O LMJbY M CBPCHU Ka3HEe HA3MBajy CE€ W YTHUIIUTAPUCTUYKE
TeopHje.

Mneje peTpuOYTHBUCTMYKHMX TeOpHje Cy JIOMHMHAHTE KpO3 TFOTOBO LIEJOKYIHY
MCTOpHjy KaXKibaBama, JIOK Ce Hieje YTUINTAPUCTHIKUX TeopHja 1ojasibyjy Kpajem X VIII u
tTokoM XIX Beka, 10K JOMHUHAM)jy TOCTHXKY TeK y MPOLILIOM BEeKy Kajia ce Kao 1IiJb U CBpXa
Ka)kKibaBara MPOMOBHIILIE KOHIIENT NpeBeHLMje KpuMuHanuteta. Kako ce kpajem XX Beka
KpPUBMYHA 3aKOHOJABCTBA OKpehy ka HOBOM peTpuOYTHBM3MY MpeMa yYHHHOLMMA
HajTeKUX KPUBUUHHUX Jieia, YTUJIMTAPUCTHUKKU KOHLIENT, Kao npeonalyjyhu y caBpeMeHOM
MepUoAy, KOSr3UCTHPA ca MapLUjalHO MyHUTUBUCTUUKUM JUCKYPCOM KaXKihaBamba.

VY cBakoM ciyuajy, ujeje yTuiuTapucta ociodolheHe cy merapu3nyKor noriaena Ha
cBeT (KOjU je JOMHMHaHTaH rOTOBO YHTAB CPe/iibU BEK) M y HhUMa HeMa MecTa 0JMa3y Kao
Wby 33/I0BOJbEH@ MJeaja alcolyTHe Tpapae Beh ce Ha palMOHAlHOj OCHOBH
pasMMIllJbarba Ka3zHa [ocMaTpa Kao CpelCTBO MpeBEeHLMje M 3allTUTe JApYyLITBA OJ
KpUMHHAJIUTETA.

[lum kaxmaBarma je crpeuaBambe KpUMUHAIHE aKTHBHOCTH 12 je Ka3Ha OKpeHyTa Ka
OyayhHOCTH, HEe Ka MPOLIOCTH M WU3BPLIEHOM KpuBUYHOM neny. Kaxmwasa ce na ce He Ou
rpeumsio — punitur ne peccetur, a He jep ce 3rpemiio. KasHa Huje cama ceOu 1UJb, Kao KOJ
peTpUOYTHBHUX TEOpHja, HaNpPOTHB, OHA je CPEICTBO 3a MOCTU3AEe HEKOT APYror LUba.
Panpo ka3He, mpema OBMM TeopujaMa, JIeXH Yy TpeBeHUMjU (crnpeyaBamy). LlubeBu
KaXXibaBama Cy y CIYXOU 3allTUTe APYIITBA 0/ KPUMUHAJIUTETA U OHU CY YTOJMKO HYXKHHU
YKOJMKO JIONPUHOCE CTBAapHO] 3alITUTH. lluibeBMMa ce JKemu OCTBapUTH W3BecaH
KopucHOCT 3a ApymTBo (Mnahenosuh-Kymuesuh, 1980, 64).

PenaTuBHe Teopuje ce joinl Ha3WBajy M TeopujaMa MPEeBEHIMje jep cMmarpajy na
OCHOBHM CMHCAa0 Ka3He JISKH Y HBHXOBOM JIeNIoBamy Ha Jbyjie ja yoynyhe Bplie KpUBHYHA
nena. Mehytum, kaja je peu 0 HaUMHY Ha KOjU TpebGa OCTBAPUTH MPEBEHIIN)Y, NPUCTANHULIC
penaTHBHHX TeopHuja HUCY carjacHe. Y TOM KOHTEKCTY, CBE peiaTHBHE TeopHje ce MOTY
TMIO/ICIMTH Ha TeopHje crielijaiHe NpeBeHL1je U Teopuje reHepaiHe npeBeHLuje, a Kao bUX
crietrrYaH Croj nojaBibyje ce eKIeKTHYKa peslaTUBHA (YTUIIUTAPUCTHYKA) TeopHja.

V OKBHpY UCTOT IUCKYypCa, IPUCTAULIE TaKOle HUCY jeJMHCTBEHE OKO TOTa Ha KOjU
HauuH Tpeba /IeNoBaTH Ha MPEBEHLIU]Y W 3alITUTY APYIITBA OJ KpUMUHAIUTETA. Y OKBUPY
Teopuja creldjanHe NpeBeHlMje pa3ivKyjy ce: Teopuja 3acTpallliBamba MyTeM W3BplieHa
Ka3He, TeopHja cTapaTeJbCTBa, Teopuja TOMpaB/barba W TEOpHja pecolujanuzanuje. Y
OKBUpY TeopHja TreHepanHe MNpeBeHILMje pas3liKyjy ce: TeopHja OMIITer 3acTpalliBarba
NpOMNKUCHBakbEM Ka3He, TeOopHja OIIITer 3acTpallliBara W3BpLICHEM Ka3zHe M Teopuja
onomeHe (ATtanankoBuh, 1998, 23-27; u 'y Bacumesuh-IIponanosuh, 2022, 31-34).
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OcHoBHa paziuka u3Mel)y 1Ba OCHOBHa KOHLIENTA YTUIIMTAPUCTHYKUX TeopHja je y
TOME IITO MOOOPHMLM Teopuja CreuujalHe MNpeBeHLMje MoNa3e OJ UMHCHULE 1a ce
NpeBeHIMja KpUMUHAINTETa MOXKE OCTBAPHUTH JENOBaeM Ha IMOjeAMHIIA, U3BPIIMOLA, 1a
yOynyhe He BpIIM KpUBW4YHA JeNa, IOK, C JApPYre cTpaHe, MPUCTAIULE Teopuja TeHepanHe
npeBeHLMje CMaTpajy Ja Cy LM/b M CBpXa KaXKihaBarhba YCMEpPEeHM Ha MOTeHLMjaslHe
YUMHHOLIE KPUBWUYHMX Jiela W Jia ce MpONUCHBambeM, M3PHLAHBEM U H3BpLICHEM Ka3HU
npemMa KOHKPETHOM YYWHMOLLy Jefla, Y OCHOBH, JIelyje Ha cBe TMOTeHIMjalHe yYHMHHOLE
KPUBHYHUX Jiesla Kako OU ce Tpeaynpeinia lbuXoBa KpUMUHAIHA aKTUBHOCT.

3.1. Teopwuje crienujanHe MpeBeHIIHje

[Ipema Teopujama creuujanHe TMpeBEHLMje, CBPXY KaKibaBatba MpeacTaB/ba
JieJioBame Ha yunHuoua na yoyayhe He BpIIM KpvBHYHA Jiefla YMME Ce OCTBapyje W cBpxa
Ka)XXbaBarba, OJTHOCHO TMPEBEHIIN]a U 3l THTa JAPYIITBA 01 KpUMUHAIUTETA.

[lpeMa TmpBOj KOHLENMIMjU TeOopHja ClElNMjalHe TPEBEHLHje — TEOPHjU
3acTpalliiBama IMyTeM H3BpLICHa Ka3HHU, CBPXa KaKmhaBamba IMOCTHKE Ce Y MOCTYIKY
W3BpIICHa Ka3HU — W30JIAIMjoM (OACTparmUBakbeM) M3BPIIMONA U3 JIPYINTBA U CTPOTHM
pPeXMMOM U3BpIIEHHA ca IMJbeM Ja KO/ YUYMHMOLA U3a30B€ CTPax O] MOHOBHOT Ka)KihaBarba
a TUMe JIeMOTHUBHINE (WK y3AP>KU) Ja TIOHOBO BPIIM KPUBUYHA Jiena U Oylie y UCTOM, WITH
CTPOXKEM, PeXKUMY M3BpIIEHA Ka3He.

[lpema Teopuju cTapaTesbCTBa YUMHUIALL W3BPLICHEM KPUBUUHOT Jeja MoKasyje
W3BECTaH CTEMeH HEe3PENOCTH jep ce He MOHallla Ha COLMjaIHO MPUXBAT/bUB HAYMH U KPILU
onpende (KpMBUYHOT) 3aKOHA, Ta je HEONMXOJHO CTaBUTH ra, Moj creuupuyaH OOJIMK
CTaparelbCcTBa (Han30pa M IMpyXkamba MoMohM) Ha/UIe)KHUX NPKaBHUX OpraHa y TMOCTYIIKY
M3BpLICHA Ka3He, JOK He MPUXBaTH HOPME Ha OCHOBY KOjuX hie cBoje pajibe M MOCTYIKe
MPUJIATOJIUTH  COLMjalTHO TIPUXBAT/BMBOM HAuMHY W3BpIIeHka, JOK Ce He OTKIOHe
TIOJICTHIIAjW 32 BpPIICHE KPUBUYHMX JIeJIa, TOHAIAE NPUIaroan OYeKrBabuMa COLHjaTHe
3ajeIHuIIe U YYBPCTH o0aBe3a MOIITOBamka 3aKOHa.

[lpemMa KOHUENTY TeopWje ToOTpaBbara, Koja je y BEJIMKO] Mepu ToBe3aHa ca
KOHIICTITOM pecollrjain3alyje ocyheHuX JInia, KO JIMa Koja BpIlle KpUBUYHA JieNa HUCY Y
JIOBOJFHOj MEpH pa3BHjeHa MopaiHa ocehama, y)KHOCTH Win oaroBopHoct. KasHa Tpeba na
Jienyje y TpaBily pa3Bujarma W yUBpIThuBama MOpPaATHUX BpeAHOCTH U ocehama, 0THOCHO Ja
je y TOCTYIKY M3BpIIEHa Ka3HU HEOMXOJHO MPUMEHUTH TIporpaMe Kojuma he ce yTuiatu
Ha MOMpaBJbabe YUYMHMOLA, Ka0 MpeyclioBa YCIEIHOr u3Bpliewka kasHe. [lonparibame
M3BpUIMOLIA, KA0 LIWJb KaKaBama, Tpeba Ja JoBele J0 cTama y Kojuma yuyuHuial Hehe
yoynyhe Bpmutu kpuBmuHa gena. Kao TMOTMyHM OMO3WT OAMa3iyd W HCHAINTamy KOI
aTlicOMyTHUX TeopHja OCTBapWBame TpaBie, HAeja MompaBibarka YYMHWIANA, KA0 OOJIMK
crieuMjajiiHe npeBeHldje, Npe/cTaB/bala je 3HauajaH Hanpeaak y MmocTynaky ca ocyjeHum
auuuMa. [lompaBibalbe M YKIbyUMBame y pElOBHE >XMBOTHE TOKOBE, Kao MperyclioB

110



Jlp 30opasxo I'pyjuh

yCrellHe COlMjaHe peUHTerpauuje yuuMHUOLQ, MPEeACTaBbalo je LWb Ka3He KOjUM ce
OCTBapWBajla U OCHOBHA CBPXa Ka3HW — 3alITUTA JPYLITBA OJ KpUMUHAIUTETA.

[lpema Teopuju peconujanuzandje ocyheHMX nHIa, 3a pa3IuKy OJI TeopHje
MOTpaB/barba, YUUHUOLA KPUBUYHOT JieJla He KapaKTepullle OJICYCTBO MOpalHuX oceharmba
Beh mocToje u3paxxeHu npo0JieMH y COLMjaTHOj MHTEPAKIMjH, TIPOLIECY COLMjaTn3alje Ui
BpE/IHOCHOM OKBUpY BacluTaBama (MOrpeliHa WM HemoThyHa coljanuzauuja). CBpxy
Ka)KrhaBara MpeJICTaBba pecolujain3aluja, OJHOCHO MpPEBACMUTABAE YUMHHOLIA
KPUBUYHOT JieNa, Y3 MPUMEHY WHJMBUIYaIHOI TPeTMaHa Yy MOCTYIKY M3BpLICH:a Ka3zHe, ca
LMJbEM JIa JIMIIe YCBOjM JPYLITBEHO MPUXBAT/HUBE HOpME U 00paciie NMoHallama Kako o1 ce
HAaKOH M3Jip)KaHe Ka3He YKIbYYHO Y JPYLITBEHY 3ajeJIHUIYy W MOCTA0 HeH KOPUCTAaH UJaH.
[IpeBennja myTeM TpeTMaHa U pecolldjanu3aimja ocyheHor Juia MpeacTaBbajy OCHOBHU
UMb MpUMEHEe Ka3HM M KaXmaBama. leopuja crheuudjaqHe MpeBeHLMje MyTeM
pecornyjanu3aiyje ocyheHor uila HacTaje Mol CHAXKHUAM yTHUIAjeM YMEpeHe CTpyje IKoJe
Hoge npywtBeHe oa0pane, NOJIOBUHOM TPOLLIOT BeKa, M O CeAaMIeCeTUX roJuHa nocraje
JIOMWUHAHTaH KOHILENT Yy crpevyaBary KPUMHHAJIHOT IMOHAllamha W 3aliTHTe JIPYIITBA OJ
KpUMHUHaiUTeTa. TeK HakOH WITO Cy Y MEHOJIOIIKOj MPakCH YOUSHU NpOOJIEeMH KOju ce
oJHOCe Ha HeMoryhHocT nprMeHe TpeTMaHa (MoceOHO MpeMa ocyheHrMa Ha KpaTKoTpajHe
KazHe 3aTBopa (10 IecT Mecel WM, MakK, J0 jeJiHe roAnHe), HaMeTarba TpeTMaHa y LHUJbY
peconujanuzanyje (nmpema ocyhjeHuMa Ha IyroTpajHe Ka3He 3aTBOpa — MPEKO JeceT rojuHa
Koju Hajuemthe o040Mjajy BUINEroJMuUIlbe TPEeTMaHCKe TNporpame) WiIU HeMoryhHOCTH
pecouyjaiuzanmje CoLMjaln30BaHUX oOcylheHHKa, OJHOCHO HakKOH yTBphHBama Yy3poka
“kpuze ¢unozoduje TpeTMaHa”, OUNIbE, MPBEHCTBEHO Y CaBPEeMEHMM KPHUBHUYHOTPABHUM
cUcTeMUMa JIp)KaBa EBpOICKO-KOHTMHEHTAJHE W aHIJIOCAKCOHCKE TIpaBHE Tpalulidje
npoliec y KOMe pecolldjanu3alija BHlle HUje jeIMHU WM UCK/bYYMBH IWJb KaXKbaBama.
Peconmjanusanmja nocraje jegan ol BUIIECTPYKO MOCTaBJbeHUX IMJbeBa (PYHKIIM]a) Ka3zHe
Ha OCHOBY KOjUX C€ TEeXH OCTBapHBamhe OCHOBHE CBpXE KaKhaBama yTHUINTAPUCTHYKHX
TeopHja — 3alliTUTA APYLITBA O] KpMMUHAIUTETA.

3.2. Teopuje reHepaiHe MpeBeHIHje

Teopuje reHepaiHe mpeBeHLMje MMoja3e Of Apyraudjer MpUCTyNa Y OCHOBY Ha
TeopHje CrelrjaiHe MpeBeHIMje. YMECTO YeMepemba Ka 1MojeIuHILy, KOHKPETHOM YUHUHHOILY,
u uaeju na he ce yTuuameM Ha hera y MOCTYIIKY W3BpIIEHa KasHe yTuuatu Ha Oymyhe
NoHalllalke M THME OCTBAPUTU LIWJb KaXKibaBawa, MPUCTANUIE Teopuja TIeHepasHe
NpeBeHlje noJia3e 0]l CTapa Jia KaKkhaBakhe KOHKPETHOT YUMHUOLIA YyTHYE HA CBE OCTale,
MOTEHIIMjaJTHe, YUMHHOIE Ja ce Cy3Ap)Ke o] KpUMHUHAHE aKTMBHOCTH M Oyayher Bpimerma
KPUBHYHHUX JIeJa.

Teopujama reHepanHe NpeBeHLHUje KPUTUKYje €€ HUHAUBUAYAIUCTHUUKU MPUCTYI
Teopuja creudjajiHe TpeBeHlje, jep ce, Kako TBpAe, MPEBEHIMjOM KpUMHHAIHE
AKTUBHOCTH KOHKPETHOT M3BPIIMOIIA KPUBUYHOT JieNia He MOTY TIOCTHNY aJIeKBaTHU eKTH
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Ha MuiaHy crpevyaBarmba KpUMHUHAIWTETa, ONHOCHO YyKasyje Ja MNpakTH4HO HUje Moryhe
OCTBApHUTH LIMJbEBE KaKmhaBarbha CIELHjaHO-TIPEBEHTHBHUM JIejCTBOM TIpeMa IOjeMHILY.
CrnipeuaBambeM KpUMHHAITHOT 1OBpara, NpeMa MpucTaliiiaMma OBUX TeopHja, He CMamyje ce
MOTEHIMjaTHA OpOj HOBMX W3BpIIWJIALA KPUBUUHHUX Jeja jep APYIUTBEHA peakiyja Huje
ycMepeHa npeMa wbuma. EdexTu crnienyjanrHo-npeBeHTUBHOT KapaKkTepa, YaK 1 KaJa ou Ounm
3HauajHU, He OM yMamHUIK Opoj HOBUX KPUBMYHHUX Jiela U3BPIIEHUX O]l CTpaHe NMpUMapHHUX
JenIrHKBeHaTa. TuMe ce He OM MOTJIM OCTBApUTH OCHOBHHM LIMJBEBH M CBPXa KaXKbaBamba Ma
ce yTBphyje obaBe3a ycMepaBamba NPeBEHTHBHE aKTHBHOCTH HA LIENOKYIHY MOMyNaLujy.

[lonasehun o craBa na je uu/b Ka3He yTHLAke Ha cBe TpahaHe fa ce y3apike of
BplIea KPUBMYHMX Jiefla, a Kpo3 KaKmaBarke KOHKPETHOI YYMHHMOLIA 32 M3BPIIEHO
KPMBHYHO JIENO, a Jia Ce CBpXa KaKmhaBarba - 3aIlTHTa JPYIITBA O/ KPUMHUHAIINTETa MOXKe
OCTBApUTH MCKJbYYMBO YTHL@jeM Ha CBe MOTEHLMjalHe YUUHHUOLE, MPUCTAIUIE Teopuja
reHepaJiHe TpeBeHIIrje pa3BUIIM Cy BHUIle KOHLIETaTa OBe TeopHje.

[lpema KoHLENTy TeopHje OMIITEr 3acTpalllMBara MNpeaBuhameM KasHe, uuja je
OCHOBa TeopHWja TICMXOJIOIIKE TpHUHYAE TMpeACTaBHUKAa KilacuyHe MKole AHcenma
®ojepbaxa (Anselm Feuerbach), nponucuBame Ka3HM oO3HayaBa Ja c€ CBakoM
MOTEHLMjaJJHOM W3BPLIMOLYY Jiefia TMpeJovaBa KakBO ra 3710 OYeKyje O Ciyuajy W3BpIIeHa
Jie7ia, ¥ J1a TO TIPOTHCHBame KasHM Tpeba aa Oyze J0BOJBHO yTHYE Ha MOTHBALM]y 1a ce
JMLE Y3ApXKHM OJ] KpUMWHAIHE aKTHBHOCTH. Y4Yele MpeACTaBHUKA KJacM4yHe IIKoJe je
WHJIETePMUHUCTUYKO, 1ITO 3Ha4H1 JIa TIOCTOjU arcoiyTHa c1000/ia BOJbE Y CBAKOM JIULLY Koja
omoryhaBa J1a BpIIM T3B. XeJOHUCTUYKH MPOpauyH, OJHOCHO Jia Ha OCHOBY MOTEHIIMjajHe
KOPUCTH OJ M3BpIICHa KPUBUYHOT Jena U mTere (TyOUTKa) KOju My Cleu y Cliydajy na
Oyne yxBalieH U KaieH JIoHece OJIYKYy O BpIeHYy KPUBUUYHOT Jeja WK Y3/piKaBamwy O]
KpUMHUHaJIHe akTuBHOCTH. [Iponucana ka3Ha, mpeMa npucTaivliaMa oBe KOHIemnyje, Tpeda
Jia n3a3oBe Behy HempujaTHOCT KO/ MOTEHIIMjaTHOT YYMHHUOLA KPUBUYHOT JieNia 0/l KOPUCTH
Kojy OuM Morao la ocTBapM H3BpLICHEM KPUBMUYHOT Jea, ma OW Ka3Ha Mopana Ja
Npe/CcTaB/ba jayd MOTUB y OMpelie/berby NMoHainama (oaspahame U 3acTpainuBame). KasHa
KOja je mporucaHa 3aKOHOM O cBojuM 3actpamryjyhuM u aemoTtuBuinyhuM aejcTBOM
TpebaJo Jia MCUXOJOMIKY yTHYe Ha MOTeHIHMjalHOT YUYMHUOLA U /13, Y KOHAYHOM, pe3yJThpa
MpeBeHNparmbeM KpUMUHAIIMTETa U IOTIPUHECE 3allITUTH JIPYIITBa O KpUMHHAIUTETA.

[lpema KOHUeENTy 3acTpalllMiBarba M3BpLICHEM KaszHe, NpHUcTalule Teopuja
reHepajHe TPeBEHIMje CMaTpajy Ja ce OIMTa MPeBeHIMja MOoXKe MOCTUhH jaBHUM H
CBHUpENWM HM3BpLICHEeM MponucaHux KaszHW. [IprcycTBoBame jaBHOM M3BpIIEHY CYPOBHX
Ka3Hu Tpeba na Oyjae J0BOJBLHO pas3fior 3a JemMoTuBauujy (oaBpahame) MOTEHLMjaTHUX
M3BpLIMIIALA KPUBUUHUX JIe)la, KOjU MOCMaTpajy KaKBo U3 UCTIAlITake U 3710 YeKa y ciyuajy
Ja m3BplIe gaeso, Oyay yxsahennm n kaxmweHH. Mmajyhu y Buay na w3Bplueme KaszHH Y
CaBpeMEHOM KPWBMYHOM TIpaBy M MEHOJIOMIKO] TIpakck HeMa jaBHM KapakTep, y TOj MepH je
0Mao 3Hayaj ¥ YTULAj OBE KOHIIEMLIMje TeOpUje reHepanHe NpeBeHLuje.

[Tocneawyn KOHLENT Teopwja TeHepalHe TNpeBeHUuje, Teopuja OIMOMEHe,
Kopecrionanpa ca PojepbaxoBoM TeopHjoM TcuxoJomKke npuHyae. Hanme, 3a pasznuky of
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MCHUXONOLLKE MPUHYAE M Y3JpiKaBatba OJi KpUMMHAIHE AKTUBHOCTH KPO3 MNPOIMUCHBaHE
CTPOTHX Ka3HHM, MPUCTANHUIIE TeOpHje OTIoOMeHe cMaTpajy Ja ce CaMUM MpOIUCHBabe Ka3HU
ocTBapyje cBpxa KakmaBarba. OHa He MpelcTaB/ba MCUXOJIOLIKY NMPUHYLY Beh omomeny.
[porucana ka3Ha MMa 3a LMJb Jla OMIOMEHe MOTEHLHjalHe W3BPLIMOLE KPUBUYHMX JAena U
Ja YKake Ja JApkaBa He 0f00paBa BpLIEHE MHKPUMHUHHMCAHMX NoHawama. KasHa Tpeba na
MMa MOPAJIHO /IejCTBO U Jia yTUUE Ha MOPAJIHy CTPpaHy JbyCKe JIMYHOCTH, a TO je a pa3Buja
TakBa ocehama Koje fie X oIBpaTUTH Of Bpllema KpUBHYHUX Jena (AtanHaukosuh, 1998,
27).

3.2.1 Exnextnuke penatuBHe (yTHIMTAPUCTUIKE) TEOPHje

[lonazehn opn pa3IMuUTHX CTaBOBAa YHyTap HWCTe KOHLCIMLMje MpeBEHLHje
KpUMUHAIIUTETa ca IIMJbeM 3allTUTEe JPYIITBA O/ KPUMHUHAIHOT TMOHAllama, MojaBuia ce
eKJIeKTHYKa Teopuja MpeBeHIMje Koja y ceOM yKJbyuyje o0a oONmMKa TNpeBeHLUje —
CrielMjaiHy TPEBEHIHjy, OKPEHYTy MpeMa KOHKPETHOM YUYWMHHOIy KPWUBHYHOT jeia |
cripeyaBamy peUUIMBU3MA, W TeHepaiHy (OIINTY) TMpeBeHLU]y, YCMepeHy Ka CBUM
MOTEHIUjaJTHUM YUYHUHUOLUMA.

OcTBapuBame IW/b€Ba W CIelNWjaliHe W TeHepanHe TMpeBeHIHje, TNpemMa
MpUCTaTUIlaMa eKJIEKTUYHE YTHIUTAPUCTHUKE TeopHje TPeACTaBba TpaBu MyT 3a
OCTBapHBalbe CBPXE KaKibaBatba — 3allTUTY JpYyLITBA O KPUMHUHAIUTETa. YMECTo
OJIUTyuMBarka 3a caMo jeJlaH O]l KOHLenaTa MpeBeHIIdje, Yija UCKIbYYMBOCT je Ouila OCHOBa
KpPUTHKA MNPHUCTAJIMIA JPYror KOHIENTa, MPEACTABHUIIM EKJICKTUUKE pelaTUBHE Teopuje
CMaTpajy Ja ce LUWb KaXKihaBarbha He MOXE OCTBAPUTH MCKJbYYMBUM OCJIambambeM CaMO Ha
CrellyjajiHy WM Ha TeHepaliHy MpeBeHIMjy. Peleme 3a nocTusame cBpXe KaxmbaBamwa je y
criojy o0e KOHIeNIMje Y jelHy 300r uera ce oBa KJIEKTHUHA TeopHja Ha3WBa M CIIOjHA
penaTHBHA TeopHWja MpeBeHIHje, a Koja je HacTana Kao pe3ylTaT KOMIIpOMHCa Ha TUIaHy
penaTMBHE TeOpHje O LMJbEBUMA Ka3HH. Y HENOCpelHOj Be3W ca KOMIPOMHCHOM
KOHIICTIIIjOM PeJIaTUBHUX TEOpHja je U YMIbEHHIIA Ja Hayesl0o WHIWBHIyalu3aluje KazHu
oMoryhasa o/uTyunBame 3a MPUCTYIT YCMEpEeH Ha CIICMjaHy WK TeHepaiHy MPEeBEeHIH]Y Y
3aBMCHOCTH O] TMYHOCTH YUWHHOIIA, U3BPIICHOT KPUBHYHOT JieJla ¥ OKOJTHOCTH TOJ] KojuMa
je aeno uzBpiieHo (Mnahenosuh-Kynuesuh, 1980, 65).

Benuku Opoj caBpeMeHHMX KPUBUUHMX 3aKOHOJABCTaBa KapaKTepulie YNpaBo
MpUMEHa eKJIGKTUUKe pelaThBHe (YTHUJIMTAPUCTUYKE) TeopHuje MPUIMKOM HOPMATUBHOT
neduHucama CBpXe KaKkhaBarba. lakaB je MPHUCTYN calpXaH, Y OCHOBH, y CPIICKOM
KPUBUYHOM 3aKOHOJABCTBY y3 HAllOMEHy Jla CaBPEMEHHU CHCTeM KaKibaBama CalpXd U
eJIeMEeHTe HOBOT' peTpuOyTHBHU3MA WM T3B. HOBOT MIEHATHOT MOMYJIM3Ma.

OcHoBe ytunutapusma noctasuo je Llepemu bentam (Jeremy Bentham), nosazehu
0J1 IB€ OCHOBHE KaTeropuje o KojumMa 4YoBeK, Kako UCTUYe, pa3MHUILba Nipe OUII0 Koje palibe
(axtuBHOCTH). [Ipupona je, TBpaM beHTam, cTaBUjIa UOBEUAHCTRO MO/ YTPaBy JiBa CyBepeHa
rocrojiapa, 6ojia ¥ 3aJ0BOJbCTBA, Ha KOjUMa je caMo Jia yKaxy wiTa Tpeba jJa paaumo.
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[pUHLMT KOPUCHOCTH UMa 33 UJb moau3ame cpehe pykama pasyma u 3akoHa. OnuTy Uusb
KOjU CBM 3aKOHM MMajy, Wi OM Tpedano na umajy, uctuie benram, je na ysehajy ykynHy
cpehy 3ajesiHuIe; M CTOra, HA MPBOM MECTY, Ja UCKJbyYe, KOJIMKO je To Moryhie, cBaky cTBap
KOja TeXHU Ja oxy3Me oJ Te cpehe: ApyruM peuuma, Ia UCKIbYyuu phaBo (joime). Anu, C
Jpyre CTpaHe, CBaka Ka3Ha je MakocT: CBaka KazHa cama no cebu je 31mo. [lo npunuummy
KOPHUCHOCTH, aKo TO yoruite Tpeba Ja ce npusHa, Tpeba Na ce Mpu3Ha camO OHOJIMKO
konmko obehapa na he uckbyuntn Heko Behe 3mo (Bentham, 1879). Jenan ox 3HauajHuju
npencraBHuka yrunurapusma Llon Ctyapt Mun (John Stuart Mill) ykasyje aa ce mopg
cpehoM ce moapa3ymeBa 3aJJ0BOJECTBO, a OACYCTBO Ooia; Hecpehom, 6osom u numeHomhy
3agoBoJbCcTBA. [la OM ce ;mao jacaH moriies Ha MOpajiHe CTaHJap/e MOCTaB/beHe TEOpHjoM,
uctrde Mu, moTpeOHoO je pehn MHOTO BHIINE; MOce0HO, KOje CTBapH YKJbYUYje y uaeje 6oma
M 3aJ0BOJLCTBA; a Y KOjOj MEpPH je TO OCTajo OTBOPEHO MuTame. AJIM OBa JOMyHCKa
objamimerha He yTUYY Ha TEOpPHjy JKMBOTA Ha KOjOj je 3aCHOBaHA OBa TeOpHja Mopaia —
HavMe, Jla Cy 3aI0BOJbCTBO M cioboja ox Oojia jequHe CTBapW Koje cy TMOXKeJbHe Kao
mbeen (Mill, 1879). OcHoBe yTunmTapuaMa Cy TOKOM BpeMeHa objalimaBaiyd OpojHH
ayTOpH.

Ha nocraBkama yTuiauTapusmMa ¥ TOPUHOMIOY KOPUCHOCTH  Ka)KibaBarba
npelcTaB/beHe Cy OCHOBHE TMOCTaBKE pelaTUBHUX  (YTHUIMTAPUCTUUKUX) TeopHja
Ka)XrbaBama, Ha HAauMH KOjU je yoOWuajeH y Halloj MEHOJIOUIKOj JINTepaTypH, MOAEIOM Ha
TeopHje CrelujaiHe TPEeBEeHIMje W Teopuje TIeHepajHe MpeBeHUHje (ca MojeqMHAYHUM
KOHLENTHMA OBUX TEOpHja), K0 U OCHOBE EKIICKTUUKE TeopHje MpeBeHLIH]e.

Ocum oBOT mpHcTyMa, ofjalmbera eKIeKTHYHUX, YTHINTApUCTHUKUX TeopHja o
Ka)XibaBatby MOy OWTH Tpe/ICTaBJbeHW Ha JIpyraudju HauuH (KOHCEKBEHLMWjallHHU -
nocneanyHu). Haume, uaeje octBapuBare 3allTHTE NPYINTBa OJf KPUMUHAIHUTETA ITyTEM
npeBeHIMje (cnendjajine W (WaM) TeHepaqHe) MOry ce OO0OjaCHHTH TIyTeM: TeopHje
onpaharba, TeopHje pedopMucama 1 TeopHje eaykanuje (KOMyHHKalMOHe TeopHje).

[Ipema Teopuju onspahama (deterrence theory), 1M/b M CBpXYy KaXKibaBama
npejcraBba onBpahame JiMlla OJ] BplICHha KPUBUUHUX JieNla, OJHOCHO Y3/piKaBarbe
YUMHHIAlA OJi MOHOBHE KPUMHHANHE aKTHBHOCTH (CripevyaBame noBpara) W ojBpahiarme
CBUX MOTEHIIMjaTHUX YUMHUJIAIA O] BPIIeHha KPUBUUHUX Jiesia. Y OJIHOCY Ha MpeJicTaBJbeHe
KOHIIETIIMje TeopHja CrelMjaliHe U T'eHepajHe MpeBeHlMje, oaBpahame ce Moxe noctuhu
3acTpalllMBambeM Kpo3 HM3BpLICHE KasHe MpeMa KOHKPETHOM YUYMHHOLLY, 3aCTpalluBarbeM
MPOMKUCHBAEM Ka3He U M3BPIICHEM Ka3zHe, Ka0 U OMOMHUIbakheM MOTCHIMjalHUX YYMHUOLIA
Kpo3 MponucuBame KaszHe (reHepanHa npeseHuuje). Oaspahame Kpo3 3acTpalivBambe, Kao
KOHLENT EKJIEKTUYHUX pellaTUBHUX TeopHja OMO je, CBAKaKo, jeJlaH Of MOCPEeHUX LIUbeBa
Ka)XihaBa O]l TpEHyTKa HaCcTaHKa JPYINTBEHE, jaBHE peakifyje, Mako 300T Hieje oaMasjie u
ucramiTama HUje OMo MPOMOBUCAH Kao 1IMJb jep ce Ha Taj HAYMH He OM MOrao OCTBapUTH
ujiean ancoylyTHe npasje.

Teopuja pedopmucama TmNpeacTaB/ba A0 YTHUIMTAPUCTUUKUX  KOHIEMIIH]a,
yCMepeHWX TIPBEHCTBEHO Ha LIMJbEBE CIELHjaiHe TMpeBeHLje, MpemMa Kojoj je Wb
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KaKibaBarba MpOMEHa MOoHallamba (CTaBOBa, aKTUBHOCTM) YYMHHMOLA KPUBUYHOL jena y
TMIOCTYTIKY M3BpLIeHa KasHe. [[poMeHa nmoHamama Kao Uk KaXKiaBamba, YCKO MoBe3aHa ca
TEOPHjOM TIOTIpaBbarba M TEOPHjoM (KOHIIETIIMjOM) pecolldjanu3alyje, O3HavyaBa aa je
jeIMHU palyro Ka3He YKOJMKO Yy TOCTYNKY H3BpLICHE JOoBele 10 MpOMeHe OCOOUHA
YUMHHOLIA W YyCBajarka BpPEeJHOCTH Ha Kojuma he ce yk/byuutu y 3ajequuuy u Hehe
MOKa3MBaTH KPUMHUHAIHY akTUBHOCT. [Ipema Teopuju pedopmucama, [U/b KaKbaBamba je
MOTpaBJbabe MOHallamba OcyheHOr JHia uuMe ce yTHYE Ha CrpeyvaBarbe KPUMUHAITHOT
noBpara a caMUM THM YTHUE M Ha CBPXY KaXKibaBamba — 3alliTHTYy JApYyLITBA O]
KpUMHUHAIUTETA.

Teopuje enykailje WM KOMYHHMKal[MOHE TEOpHje, Kao Je0 YTHINTAPUCTHUKOT
KOHLIETITa M TeopHja KaKibapara, 1MoJlase o] YACHHUIIE [Ia je Ka3Ha ofpaBiaHa M KOopHcHa
YKOJIUKO C€ FeHOM MPUMEHOM MOCTHIKE MOpajiHa ejyKaldja (BacluTambe) YYMHHOLIA YUMe
ce, yjelHo, orpaBaaBa U noctojame kasHe. Haume, XKan Xemnron (Jean Hampton) cmatpa
Jla ce He MOJKe MPUXBATUTH CTaB M0 KOME je Ka3Ha MOPAalHO HEeOoMpaBJaHa WK CYIITHHCKU
upalnroHaiHa Beh Ja mocTaBiba TEOPHjy 3a KOjy yKasyje Ja yKibydyje onpelheHa cxBaTama
Teopuja oaBpahamwa, peTpulylMje U pexaObunuTaluje, aau jJa OnpaBlame KakibaBamba U
dopmyny onpehuBama Kaxmapamba NPECTYINHUKA pasiiiKyje oJ TPaJAWLMOHAIHUX U
puBanckux Teopuja. Hanme, ayTopka u3HOCH cXBarame Koja Ha3uBa eJyKaTHBHA (BaclUTHA)
MopallHa TeopHja M He cMarpa je HOBOM Behi JOrMukMM HacTaBKoM yuewa [lnaToHa n
Xerena, 0 MopajiHoj onpaBaaHocTH kasne (Hampton, 1984, 208-238). KasHa je, npemMa oBoM
yuemwy, peakiyja Ha yUumbeHO KPUBUYHO JIeJIO alli je oKpeHyTa Oy ayhiHocTH jep 3a 1u/b uma
MOpaJHy eaykauujy ocyheHor nuna. Kao 1eo KoMyHMKalMOHUX TeOpHja, Ka3Ha MMa 3a b
NpeHollekhe NMOopyKe PYLITBA YUMHUOLYy KPHBHUYHOI Jejla, Koju Tpeba na Mpeno3Ha
HenpaBJy KOjy je YYMHHO, MOKaje ce, CXBaTH MoTpedy 3a MPOMEHOM CBOT TOHallamba U
VIIYTH U3BUILCH:E OBUM KojuMa je yumHuo Herpapay (Duff, 2003, 185, npema Bacuibeuhi-
[Mponanosuh, 2022, 37).

4. MELLIOBUTE TEOPUIJE O LIMJBEBUMA KAXHABABA

MeroBuTe TeopHje O LWIBY W CBPCH KaXkmaBama Mpe/ICTaBbajy CIoj yuyema
amnCoNlyTHUX U peJaTUBHMX Teopuja. Mako ce Ha TEOpHjCcKOM HHUBOY pajud O MOTIYHO
pa3IMYUTUM KOHLIENTUMa, OasMpaHUM Ha pa3IMYUTAM TeopHjamMa O OCHOBY TMpaBa Ha
KaXmaBame, W, oJpeheHoM cMuCily, HECTOjUBMM  TICHOJIOIIKUM  JTUCKYpCcHMa,
KpYMBHUYHOMpPAaBHA Mpakca U MoJiMBajeHTHa (yHKIMja Ka3He JI0BEIU Cy J10 Tora aa ¢y OpojHu
TeopeThYapy NPOMOBUCAIIH 32jeJHUYKUX KOHLEIT ariCoJlyTHUX W pellaTUBHUX TeOpHja.

3a pasnuKy o arncoJyTHUX TeopHja Koje Cy MOTIYHO Hernpase MpeBeHTHBHY yJlore
KazHe W peJlaTUBHMX TeopHja Koje ¢y y TIOTIYHOCTH oJ0alBaie oqMas/ly U 3acTpallnBamke
Kao LW/bEBE KaXKihaBatha, MELIOBUTE Teopuje o0jellMibyjy CyMNpOTCTaB/beHE MOCTaBKe
arcoJlyTHUX U pelaTuBHUX Teopuja. [Ipucranuiie MeIoBUTUX TeopHja cMaTpale cy Ja ce
Ka)KibaBa 3aTo IITO Ce 3TPEeLInIo U Jia ce He OM rpelniiio — punitur quia peccatum est et ne
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peccatur, U Ja je CBpXa KakKibaBama Y MOJjeJJHaKoj Mepu oimMasia U nomnpasbame (C.
Koncrantunosuh-Bunuh, M. Koctuh, 2011, 64).

M y ekieKkTUUKOM TMpUCTYIy OBMM TeopHjama, TMOjeAMHH MpeJCTaBHULM Jajy
MPeJHOCT OAMAa3IU HaJl MPEeBEHIMjoM (He Herupajyhu 3Hauaj mpeBeHLu|e) UK NPEeBeHLU|HI
Han onmasnoMm. Heku aytopu oamasmy cMaTpajy CyLITMHOM KasHe, AomywiTajyhin na oHa
MOXKe MMaTH M HeKe TMPEeBEeHTHBHE LIUJbeBe, a JAPYTH Ioja3e Of BPCTe KPUBUYHOT Jiena, O]
yera Mo)ke 3aBMCMTH Ja I he onmasla WiId JIpyTM TIPEBEHTUBHU LWJBEBH OWTH
npesaneHTHU (Mnahenosuh-Kymnuesuh, 1981, 66).

5. 3AKJbYYHAK

[Tpencrasmbajyhu arcojyTHe (peTpuOyTUBUCTHYKE), penaTUBHE
(yTMnuTapucTHUKe), eKJIeKTHUKe YTHIMTapUCTHUYKE W MELIOBHTE TeopHje O LMJbeBUMa M
CBpPCH Ka)KihaBarba, ayTop je y pajay >kKeneo Ja MpHKake OCHOBHE TeOpHjCcKe KOHLETNTe KOju
ce, MCTOBPEMEHO, MPUMEeYjy y CaBpeMEHOM KPHUBMYHOM TpaBy M TMEHOJIOUIKO] MPaKCH.
HNako cy, y Hajehoj Mepu, OCHOBHe TeopHjcke IMOCTAaBKE OBMX TeOpHja MOBe3aHe ca
TEOPHjCKUM JIFICKYpPCOM TeopHja Koje o0jalibaBajy OCHOB MpaBa qpiKapa Ja KaKmbaBa, UIaKk
ce, 300r cneuuduyHuX obernexja caBpeMEHHX OOIMKa KpUMHUHAINTETa, Pa3TUuUTOCTH Y
IUCTPUOYLIMjM  KPUBHYHUX Jefa pa3luuuTe TeXWHe, alu W MOryhHOCTMMa W
JIeJIOTBOPHOCTH Ka3He Kao HajCTpOXKe KPUBUYHE CaHKLMja, Pa3IMYUTH TEOPH)CKU KOHLIETTH
Mmel)ycoOHO mpoxuMmajy M Yy TpakcH, 3a pasjidKy OJi HOPMAaTHBHO MPOKIAMOBaHHX,
TM0jaBJbyjy KpO3 €KJIEKTHYKH TPUCTYN M, KaO TaKBH, MCTOBPEMEHO NMpUMEmYjy Y BehnHH
caBpeMeHHX KPMBUYHOMPAaBHUX CHCTEMa y CBETY.

[puka3 pa3nuYUTHX TEOPHjCKUX KOHIeNaTa uMa 3a 3a/laTak ja o0jacHU rpajaiujy
UJbeBa M CBpXe Ka3HM M KpPO3 WCTOPUjY KaKibaBara, WaKo je, HeClopHO,
peTpuOyTUBUCTHYKKM KOHLIENT OMO TOMUHAHTaH Yy Hajlay>KeM Mepuoy APYIITBEHe peakiiuje
Ha KpUMMHAIHO TOHamame. JloMHHalMja yTUIMTapUCTUYKHUX KOHIIENara y caBpeMeHOM
nepro/ly, Ha HOPMaTUBHOM U JEKJIapaTUBHOM HUBOY, HHj€ Y MOTIMYHOCTH MOTHCHYIA UJieje
W cXBaTama CBpXe 1IMJbeBa KaXKihaBarma PeTpUOYTHBHCTHYKHMX Teopuja, Beh ce, Kako je y
pany objamimeHo, eKIIeKTHIM3aM KOHIIeNaTa MpuMembyje napaeirHo.
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THEORETICAL CONCEPTS ON THE GOALS AND PURPOSES OF PUNISHMENT
Summary

Theoretical concepts about the goals and purpose of punishing the perpetrators of
criminal acts appear as far back as ancient thinkers and represent issues that still occupy
contemporary philosophy, philosophy of law, criminal law, penology, sociology and other
sciences. Although they are basically questions of a philosophical nature, theories about the
goals and purpose of punishment have a direct implication in the normative sphere because
the prevailing theoretical discourse becomes the basis of punishment, and the goal and
purpose proclaimed by the views of a certain theory (theory) become the basic punitive
reactions to criminal behavior. For this reason, it is very important to understand the basic
assumptions and theories about the goals and purpose of punishment, the dominant
teachings in comparative law and the variety of proclaimed goals, studied in order to
determine the effectiveness in preventing the commission of criminal acts, reducing crime
rates and protecting society from criminal behavior. In the most direct connection with the
questions of goals and purposes of punishment, there are questions and explanations of the
basis of the state's right to punish (ius puniendi) because, to the greatest extent, opting for
one concept of explanation of the basis of the state's right to punish directed the entire
discourse of theoretical explanations of the goals and purpose of punishment. The author's
idea in this work is to present the basic propositions of absolute (retributive), relative
(utilitarian) and mixed theories about the goals and purpose of punishments in order to, in
the modern period and in the modern challenges, more easily understand the idea of a
complex, polyvalent, function and nature punishments, which is of particular importance for
understanding the potential effectiveness in the suppression and control of crime.

Key words: theories of punishment, punishment goals, purpose of punishment.
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