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INDEPENDENCE AND AUTONOMY OF THE WORK OF OMBUDSMANS AS
GUARANTEE OF THEIR INTEGRITY

Summary

Although we are in the 21% century, recognizing and defining human rights, as well
as their protection, are still ongoing processes. Debate whether it is better to be liberal or
traditional state is also alive, since traditional approach automatically implies a weaker
recognition of human rights, often unequal relations between men and women, valuing
people according to their property status or origin, which is all unthinkable in a liberal
democratic society that rests on completely different premises. But even there the question
remains - how many human rights are enough and whether there is a "sufficient amount"” of
human rights at all, enough to establish peace in society and meet everyone's needs and
dreams.

That is why the institution of protector of citizens' rights( or else- Ombudsman) is
important. Since its establishment in the early 19th century in Sweden, the institution of
Ombudsman-Protector of the citizens' rights has gone through different stages of
development in different countries. It exists for more than two centuries, but there are still a
lot of prejudices about the way ombudsman works and what exactly works ,what are the
limits of its acting, and also, what true power this institution has.

In this paper the author will deal with two crucial principles of ombudsman's work-
independence and autonomy, since it seems that those principles are the hardest to explain
and also to achieve in practise. The significance of this is greater having in mind that
Republic of Serbia is one of the few countries in the world that has ombudsmans at all three
levels of government - republican, provincial and local, where there is no and should never
be a hierarchical connection between these institutions. Every ombudsman work on specific
territorial level, controlling the work of executive bodies and other state institutions on that
specific territorial level.
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.Contemporary challenges in the achievement and protection of human rights*

1. INTRODUCTORY REMARKS

Man is a social being. He has always aspired to life in the community, where he will
be able to receive adequate protection in the event of danger, help and support in achieving
his aspirations, and a true understanding of his inner being. The assertion known since
ancient times that only rare animals can live alone because they are so strong and capable
that they are enough for themselves, or gods because they are so supernaturally powerful
that they do not need anyone else, is still present in the consciousness of modern man. In
dire times, when great crises and wars claim countless victims, when the economies of
states collapse and some states even cease to exist permanently, the need for the protection
of the individual is more and more pronounced.

A state does not exist without a territory, the population that lives in that territory,
and government as a way of subjugating people to a system. That subjugation, depriving
people of their complete freedom, simultaneously gave them, paradoxically, comfort and
much-desired protection. Quid pro quo, or ceasing to exist. Because of its basic mission -
keeping people in submission ( Vukadinovi¢, Avramovi¢, 2014) and managing people in a
way that suits the state, the government is mostly seen as a factor in the separation of
people, who once formed a single tribe. The separation here means making two sides- those
who rule and became the voice of the state itself, and those who were ruled over. This
separation became so great that over time it crystallized the need for a mediator - a person or
persons who will bring these warring parties to the same table, draw their attention to the
fact that only through joint work and efforts can they live in peace and well-being, and that
both sides make mistakes equally.

Since the early 19" century, when idea of Ombudsman , as King's trustee in Sweden
was born, that role of mediator, with capability and knowledge to bring the disputing
parties, authorities on one side and citizens on the other side to the negotiating table and
point out to them their failures as well as ways to improve mutual relations and regarding
the protection of citizens' rights, belonged to the Ombudsman. At first taken as the one on
the side of government, slowly it evolved to being more on the side of citizens, when they
felt deprived, threatened or wanted to get some encouragement. That is why the
Ombudsman is somewhere called as people's advocate, although he is not representing
really the citizens. The Ombudsman is appointed there to defend and preserves the
principles on which modern democratic society rests, namely the integrity of work, the
purposefulness of work and the efficiency of the work of state bodies and to be a reminder
to everyone that those principles should be adhered to unconditionally. Some say that the
Ombudsman is there to " help protect ordinary people from the government... any other
acitivity such as enhancing the quality of government, is subordinate to its primary task—to
be the Defender of the People™.(Oosting,1998).

The main activity of ombudsman is identifying problems in functioning of system
on the state, regional or local level of authority- on which territorial level they are

142



Dragana Cori¢, Ph.D

constituted and to help citizens who had or would have difficulties in exercising one's rights
or fulfilling one's obligations due to inadequate, bad or illegal work of those competent
authorities. The ombudsman's work does not end with a mere finding of bad work by
administrative bodies at a certain territorial level of government organization, but continues
with the assurance of bodies or institutions that their work should look different, be legal
and meaningful®.

It should be borne in mind that there are also people who work in state bodies and
institutions, who make mistakes due to ignorance, lack of desire to progress in their work,
but also due to personal convictions. Those personal beliefs, as patterns of behavior most
likely inherited from the family but also taken over from the environment, are often the
basis of discrimination, or any other exclusion or impossibility for someone to realize his
right. In such situations, the ombudsman, as a lawyer but also as a good expert on
interpersonal relations, must draw attention to the wrongness of such a belief and correct the
same for all future actions of that person who will act within the framework of a state body,
in the name and at the expense of the state. If this correction does not occur, citizens will
consider that the state is actually discriminating, restricting and punishing them for no
reason, and they will not see that it is actually just the uncorrected act of an individual who
drowned in the crowd similar actions. The ombudsman uses its powers and more often
personal authority? to control the work of executive bodies when, through their potentially
illegal or inefficient work, have jeopardized the realization of someone's right or have
completely violated the same right

The Republic of Serbia is one of the few countries in the world that has
ombudsmans at all three levels of government - republican, provincial and local, where
there is no and should never be a hierarchical connection between these institutions. Every
ombudsman work on specific territorial level, controlling the work of executive bodiesand
other state institutions on that specific territorial level. Rarely their jurisdiction in
interwining; in that cases they act sinchronized, especially when conducting activities
regarding National Mechanism of Prevention of Torture and other Violence in closed
institutiones such as prisons, hospitals, nursing homes etc (case of interwining jurisdictions
of republican and provincial Ombudsman), or when investigating peer violence in schools
(case of interwining jurisdictions of provincial and local ombudsmans).

There are two offices — in Kragujevac and Ni§, which, based on an agreement on
inter-municipal cooperation, have expanded their territorial jurisdiction to several
municipalities in their immediate vicinity. About 20 municipalities have offices of local
ombudsman on the territory of only one municipality.

Ut is usual that Ombudsman in this case gives an Opinion or Recommendation on further actions,
which are not obligatory, but have crucial impact on actions of the competent authority. This
important notion will be also further discussed in the paper.

22 That personal authority comes out , mostly, from the Ombudsman's previuos work engagement,
and also from independence and autonomy of Ombudsman's work on this position.
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2. HOW INDEPENDANCE AND AUTONOMY OF WORK OF THE OMBUDSMAN IS
GAINED

"Central responsibility of every ombudsman—to foster good governance in the interests
of the general public. Good governance means a government that unconditionally respects
the rules of the national and international legal order, especially in the realm of human
rights, and that strives to fulfil its responsibilities properly in the service of the general
public, free from corruption."(Oosting,1998) In order to perform his® job adequately and
with quality, the ombudsman must have independence and autonomy in his work, ie. his
work should not be subject to any pressure or political influence of any kind. This is
followed by the trust that citizens gain in relation to the ombudsman and his work. This
means that citizens must feel free to turn to the ombudsman, without fear or other
negative emotions, with full confidence that the ombudsman will listen to them, pledge
that the threat or violation of their rights will be stopped and that the perpetrator,
regardless of which state body it is, will be adequately punished for it. The essence is
indeed in preserving the principles of good administration and the transparency of the
administration's work (hopuh, Knexesuh, 2025,86). Without that, modern democratic
society loses its relevance and weight, mistrust in the state and institutions prevails, and
potentially a significant link with the state is lost as well.

Independence of the ombudsman is highly valued by the Venice Commision in its
numerous acts and recommendations, given to national legislatures around the Europe. That
led to establishing Principles on the Protection and Promotion of the Ombudsman
Institution ("The Venice Principles"), adopted by the Venice Commission at its 118th
Plenary Session (Venice, 15-16 March 2019).# The role of ombudsmans in promotion and
protection of human rights is also recognized in Resolution A/RES/75/186 on “The role of
Ombudsman and mediator institutions in the promotion and protection of human rights,
good governance and the rule of law”, adopted by the United Nations General Assembly in
2020%.international recognition of the importance of role of the ombudsmans is the first
guarantee of protecting ombudsmans , to act in accordance with their powers, free from any
fear of pressure of a political or other nature.

Independence and autonomy of the ombudsman, as theorists and ombudsmans
themselves see it, has several aspects. The first aspect is certainly the independence of the

3 Although we are addressing to ombudsman as he/his/him, we are also aknowledging women around
the world who held this position. This masculine abbreviation is used to simplify writing and to avoid
constant repetition of he/she in the paper.

4 More about it: https://www.coe.int/en/web/venice-commission/-/CDL-AD(2019)005-e, 12.04.2025.
On ground of these principles, the Venice Commision developed numerous recommendations for
improving the position of the ombudsman, primarily to ensure his independence and autonomy in his
work, that can be seen on :
https://www.venice.coe.int/WebForms/pages/?p=02_Ombudsmen&lang=EN, 12.04.2025.

5 Avaialble on: https://docs.un.org/en/A/RES/75/186, 12.04.2025.
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institution's work, which is ensured through various mechanisms of protection of the
institution from political and other influences. The second important aspect is the
independence of the person performing the function of ombudsman, which most often
results from the flawless personal and professional integrity and expertise of that person.

The first aspect is ensured by solid national, possibly constitutional grounding, and
also on regional or local level, where ombudsmans exist on those territorial levels. As stated
before, in Republic of Serbia there are ombudsmans on all three territorial levels- republic(
national), provincial( regional) and local levels( the level of muncipalities).®

The Republic Ombudsman has the largest scope of work: it supervises the work of
national executive bodies and other republic institutiones throughout the territory of the
Republic of Serbia ( except The National Assembley, the republic Goverment, the President
of the state and judicial bodies, such as prosecutors and courts), as well as other bodies on
different territorial levels when they are acting upon the national laws. Republic
Ombudsman is also responsible for implementing two important national mechanisms - for
the prevention of torture, in accordance with the Law on the Ratification of the Optional
Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, and the mechanism for monitoring the implementation of the
Convention on the Rights of Persons with Disabilities, in accordance with the Law on the
Ratification of the Convention on the Rights of Persons with Disabilities (Art. 2 of The Law
on Protector if Citizens). Republic Ombudsman also performs the duties of a national
rapporteur in the field of human trafficking, and is particularly concerned with the
protection, promotion and advancement of children's rights( also Art. 2 of abovementioned
law), and has a lot of various situations where must cooperate with other state authorities
(such as courts, prosecutors' offices) or other independent institutions (commissioners for
the protection of personal data, for the fight against corruption or for the respect of
equality).

The Provincial Ombudsman has a more precisely defined jurisdiction than the
Republican Ombudsman. Article 3 of the Provincial Assembly Decision on the Provincial
Ombudsman provides that the Ombudsman shall protect the rights of citizens and supervise
the work of provincial administrative bodies, public enterprises and institutions that exercise
administrative and public powers and whose founder is the Autonomous Province of

6 Sources: Law on the Protector of Citizens, "Official Gazette of the Republic of Serbia”, No. 105 of
November 8, 2021, Provincial Assembly Decision on the Provincial Protector of Citizens -
Ombudsman, "Official Gazette of the Republic of Serbia”, No. 37/2014, Law on Local Self-
Government, "Official Gazette of the Republic of Serbia"”, No. 129 of December 29, 2007, 83 of
August 5, 2014 - other law, 101 of December 16, 2016 - other law, 47 of June 20, 2018, 111 of
November 25, 2021 - other law. The other country that has ombudsmans on all the territorial level is-
China, who are working through the network of offices of National Public Complaints and Proposals
Administration( which is Chinese Ombudsman's office), and works directly under the State Council
of  China(  Chinese  Govermnent). More  about it, on official website:
https://www.gjxfj.gov.cn/gjxfj/index.htm, 12.04.2025.
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Vojvodine. The same article clearly states in paragraphs 2 and 3 that the Provincial
Ombudsman shall protect the rights of citizens, especially from violations committed by
illegal, inexpedient and ineffective actions of public authorities, whether provincial
administrative bodies when implementing provincial regulations, or city and municipal
administrative bodies when performing tasks entrusted to them by the AP Vojvodina. So,
the protection of citizens' rights and the control of the work of administrative bodies are
brought into a direct connection, i.e. the rights of citizens are protected through the control
of the work of administrative bodies, which is better defined than in the case of defining
jurisdiction of Republican Ombudsman.

Jurisdiction of the Provincial Ombudsman is extended with Art.17 of the same
Decision, which states the possibility for the Ombudsman "to continuously supervise and
monitor the implementation of international treaties, standards and regulations in the field
of human rights and, based on the collected information, and also may propose measures to
improve the situation in the field of protection and promotion of human rights”. This
extensions means that the Provincial Ombudsman may control the work of other bodies and
institutiones although on local level, if the principles of human rights are threatened in some
way. Regarding the territorial level of his jurisdiction, the Provincial Ombudsman
proprotionally has more to do than it is initially given to him .

Finally, local ombudsmans protect the rights of citizens and control the work of
city and municipal administrations and public services founded by the municipality .The
establishment of local ombudsmans is regulated in Article 97 of the Law on Local Self-
Government.” It is constituted as an option that local self-government may use, but does not
have to- that is why the most of the local self/government do not have this institution ( only
27 out od 170 local self-governments in republic of Serbia).®

So, we can conclude that legal framework as the first condition for the
establishment of the ombudsman institution and its jurisdiction is pretty solid,covering all
kinds of issues important for work of ombudsman, especially on republican and
provincial level.

But inside the legal framework is possible "catch" that may enhance or minimize
ombudsman's independence-it is the way of electing this independent official. On all three
territorial levels, ombudsmans in Republic of Serbia are elected through parliament on

" Official Gazette of the Republic of Serbia, 129/2007-41, 83/2014-22 (other law), 101/2016-9 (other
law), 47/2018-3, 111/2021-3 (other law).

8 It is important to emphasize that local ombudsmans, especially in smaller communities, are
extremely important - even more recognizable to ordinary citizens, and more respected due to the
element of belonging to the locality in which they perform their work. They are neighboroughs, and
easily gain confidence of citizens, so generally increase the visibility and importance of the
ombudsman in general. The need for their existence has in recent years articulated a unanimous call
for the republican legislator to pass a special law on local ombudsmans or just to amend a provision
in existing national frame, thus making them a mandatory part of the control and advisory apparatus
in every municipality in the Republic of Serbia.
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that territorial level. Their independency is guaranteed through this way of selection,
because parliaments are constituted from people’s representatives, so, indirectly
ombudsmans are elected from the people, for the people to help them cope with all
challenges that they may go through while exercising their rights. On republican and local
levels , for the person of ombudsman must vote at least the absolute majority of deputies
in the parliament; for the provincial ombudsman must vote more deputies- at least two-
thirds of deputies.

Bearing in mind that deputies in parliaments are representatives of the people, and
that they most often belong to certain political parties or groups, such majorities were
established to ensure the widest possible acceptance of the personality of the ombudsman.
Especially in the case of the election of the provincial ombudsman, achieving a two-thirds
majority, with possible dispersion votes that belong to different political parties and groups,
may seem quite difficult. Therefore, election in this case is quite objectivized and requires
the achievement of wider social (and political) acceptance of the personality for this
function. Depending on the aspect from which this situation is viewed, it can be both good
and bad for achieving the independence and autonomy of the ombudsman's work.

In some countries the ombudsmans are appointed by governments® or by
presidents of the countries. For example in Russia, the Ombudsman for Children is
appointed directly by the president of the country®, which, in a way, regarding ways of
electing those state bodies and officials, means indirectly inclusion of the people (citizens)
in the election of ombudsmans. Specific way of election Ombudsman is in Taiwan: the
President nominates 29 people of the so called Control Yuan, and all must be confirmed by
Legislative Yuan. So the highest executive body, elected directly by the people and also
representatives of the people gathered in the parliament are the guarantors of citizens'
involvement in the selection of this control body.*

"In any case, the ombudsman’s independence should also mean that he is at liberty to
address the general public and to make his presence felt in society without his actions being
subject to approval of any kind"( Oosting,1998). On the ground of this statement, we find
very important mechanism in our national legal framework that guarantees the
independence of ombudsman's work. All ombudsmans submit an annual report on their

% The government derives from the support of the parliamentary majority, so also indirectly
ombudsmans may be regarded as the people's choice.

10 The last Presidential Commisioner for Childrens’ Rights was appointed in 2021 : I[Tymun nasnaqun
Mapuio  Jlveéosy-Beiosy — ynoaHomouenmnwvlmM — no  npaeam — pebeuka,  available on
https://tass.ru/obschestvo/12781201, 01.03.2025.

UConstitution of the Republic of China (Taiwan) , Chapter IX is about the forming of Control Yuan
and its jurisdictions, more on
https://law.moj.gov.tw/ENG/LawClass/LawParaDeatil. aspx’>pcode A0000001&bp=9., 01.05.2024.
The official website of Control Yuan : https://www.cy.gov.tw/en/, 01.05.2024.
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work to the parliament that elected them.!? The mechanism we are talking about is that the
report is only considered, so there is no vote on the report. During the monitoring process,
deputies can ask the ombudsman questions and comment on the report, to which the
ombudsman is not obliged to answer, neither at the session where the report is discussed
nor later.

Also it is important to mention that ombudsmans have possibility to recommend the
dismissal of the official who ignored their recommendation to eliminate the unevenness
of the work or to improve the efficiency and expediency of the work.™ It is about
establishing a kind of "checks and balances" system; the ombudsman can express his
recommendation or opinion on the improvement of the work of the administrative body,
whose work he controlled, which is not binding. But again, if the ombudsman judges that
the non-compliance with that recommendation resulted in a further violation of some human
right, he may, at his discretion, recommend the dismissal of that official or manager of an
institution who did not accept his recommendation or opinion. It is clear that the basis for
accepting the ombudsman's recommendation or opinion is the authority and integrity of the
institution itself and then of the person holding that position; and the simultaneous threat of
punishment that the ombudsman can implement, which embarrasses the "disobedient"
official of the public authority more than if some other punishment were applied to him.
This is also one important guarantee of the independence and autonomy of the work of
ombudsman.

Also, the last but not the least guarantee of ombudsman's independence and autonomy
of work is the authorization to initiate an examination or control procedure against an
authority or institution not only on the basis of citizen's counter-complaints, but also on
its own initiative.'* This means that on the basis of articles in the media, personal statements
and other sources of information, without exclusively formally submitting a complaint, they
can initiate the process of checking someone's work. At the same time, on their own
initiative, they can initiate investigations into certain social phenomena concerning the
culture of human rights and the application of human rights in general, which can result in a
further proposal for the adoption of a new or renaming of an existing regulation at the
territorial level where the ombudsman himself is. The reason for initiating the procedure is
always a suspicion of a violation in the work of a competent authority in executive branch ,
that threatens the realization of a human right or in any other way undermines the

12 Art.39 of The Law on Protector of Citizens; Art. 21 Decision on The Provincial Protector of
Citizens-Ombudsman. In both acts it is mentioned that Ombudsman may participate in the discussion
regading his annual report, but he is not obligated.

13 Art.23 of The Law on Protector of Citizens; Art.20 Decision on The Provincial Protector of
Citizens-Ombudsman. Similar provision can be found in decision on constituting offices of local
ombudsmans, on the level of the municipality.

14 Art. 27. The Law on Protector of Citizens; Art. 31 Decision on The Provincial Protector of
Citizens-Ombudsman. The amount of procedures initiated on this matter can vary on social and other
circumstances.
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confidence of citizens in the strength and objectivity of the work of the competent
authorities.

3. CONCLUDING REMARKS

Thru this short overview we proved that there are, in our national legal system,
certain guarantees of independence and autonomy of work of ombudsman. How much are
those guarantees exersised in practise can be seen throuout the ombudsmans' annual reports.
As it is known to public, non of ombudsmans didn't recommend dismissal of official who
did not act according to the recommendation or opinion of the ombudsman. This could be
understood in two ways/ that there is no need to resort to this strongest sanction that
ombudsmen have because the authority and integrity of the institution was sufficient to
comply with all recommendations and opinions. On the other hand, the suspicion can
always arise that due to covert influence from some side, no ombudsman initiated such a
procedure.

As for other guarantees of the ombudsman's independence and autonomy of action,
their implementation can be monitored through annual reports that are quite detailed.®
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Hp HAparana hOPUR*

HE3ABUCHOCT 1 AYTOHOMMUJA PAJJA OMBYZICMAHA KAO TAPAHIIUJA
BUXOBOI' THTETPUTETA

Ancrpakrt

Hako cmo y 21. Beky, mpenosHaBame U JeuHHCAmbE JbYICKHX IIpaBa, Kao M
BUX0BA 3alITHTA, M Jalbe Cy Tekyhu mpouecu. PacnpaBa o Tome na nm je Oojbe OuTH
nubepanHa WM TPaJULMOHAIHA IpXKaBa je Takohe KMBa, jep TPaJULUOHATHH MPUCTYI
ayTOMaTCKHU IToJpa3yMeBa ciabHje Iperno3HaBamke JbYACKUX IpaBa, YeCTO HEpPaBHOIPABHE
onHOce m3Melhy MylIKapana W )KeHa, BPEIHOBAKE JbYIU MPeMa BUXOBOM HMOBHOM CTamy
WIA TOPEKIy, IITO je CBE HE3aMUCIHMBO Y JIMOCPATHOM JEMOKPATCKOM JPYIITBY KOje
[OYMBA HA IMOTIYHO APYradujuM IpeMucama. AJIM Yak U Ty OCTaje MHUTamke - KOJHKO je
JbYICKUX TpaBa JOBOJBHO M [a JIM YOIILITE IOCTOjH ,,JOBOJbHA KOJMYMHA™ JbYACKHX IIpaBa,
JIOBOJBbHA 1A C€ YCIIOCTABH MHP Y JPYLITBY U 33I0BOJbE OTpeOE 1 CHOBH CBHX.

3aro je MHCTUTYLMja 3aIITUTHUKA TpaBa rpal)ana (uiau omOyicMaHa) BaykHa.

Opn cBor ocHuBama mouyetkoMm 19. Beka y llIBeackoj, MHCTHTYLHja OMOyACMaHa-
3alITUTHUKA TpaBa rpahaHa mpounia je Kpo3 pasimuute (ase pasBoja y pasIHddTHM
3emsbama. [locToju BUIIE 0J] 1Ba BeKa, aJlM U JlaJbe IOCTOje MHOTE MPEApacyie O HaYuHYy
pana oMOyJcMaHa M Kako TauyHO (YHKIIMOHHIIE, KOje Cy TPaHHUIE HErOBOT JENIOBama U,
Takolhe, KakBy UCTHHCKY MOh 0Ba MHCTUTYIIMja HMa.

Y oBom pany aytop he ce 6aBuTH ca JBa KJby4yHa NMPHUHIMIA paja OMOyACMaHa -
He3aBHCHOIINY W ayTOHOMH]OM, jep Ce YHMHH Ja je T¢ NPHUHIUIE HajTexke 00jacHUTH, a U
OCTBapuTH y Tpakcu. 3Hayaj oBora je Behu umajyhu y Buny na je PernyOsiuka CpOuja jenna
Ol PeTKHX 3eMa’ha y CBeTy Koja HWMa OMOyACMaHe Ha CBa TPU HHBOA BIACTH -
peryOINYKOM, TTOKPajHHCKOM M JIOKAITHOM, TJie He IIOCTOjH M HHKajJa He Ou Tpebano na
MOCTOjH XHjepapxujcka Be3a m3mel)y oBux wmHCcTUTynWja. CBaku oMmOyJcMaH pagu Ha
onpeheHOM TepUTOpHjaTHOM HHUBOY, KOHTPONMINYhHM paji M3BPIIHUX OpraHa M JPYIHX
JpKaBHUX MHCTUTYIMja Ha TOM 0oJlpe)eHOM TEpUTOPHjaTHOM HUBOY.

Kibyune peun: omOyacMaH, He3aBHCHOCT, 8y TOHOMHja, HHTETPHUTET.
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